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THE OPEN COMMUNICATIONS ACT OF 1975

(S. 1289)

MONDAY, APRIL 14, 1975

U.S. Senate,
Subcommittee ox Administrative

Practice and Procedure of the
Committee on the Judiciary,

Washington^ D.C.

The subcommittee met, pursuant to notice, at 9:50 o'clock, in

room 2228, Dirksen Senate Office Building, Senator Edward M.

Kennedy (chairman of the subcommittee) presiding.
Present : Senator Kennedy.
Also present : Thomas M. Susman, chief counsel, and Karen E. Buck,

legal intern.

Senator Kennedy. The subcommittee will come to order.

We have an opening statement which I will include in its entirety
in the record. It reviews briefly the efforts that this subcommittee has

made in recent years, particularly in the area of freedom of informa-

tion to demonstrate general concern about openness in the various

governmental agencies.
This morning we are looking forward to hearing from several

witnesses who will be testifying on what steps are being taken by
agencies to promote openness and what kind of response and reaction

they are receiving.

OPENING STATEMENT OF SENATOR EDWARD M. KENNEDY

Senator Kennedy. The Subcommittee on Administrative Practice

and Procedure today opens hearings on S. 1289, the Open Communi-
cations Act of 1975. This legislation will require the logging and dis-

closure of communications between high-level agency officials and
those seeking to influence them. It is based on the assumption that the

power of secret influence is best countered by public disclosure and
the belief that the public has a right to know what influences are being

brought to bear on Government decisionmakers.

Corporate lobbyists deluge decisionmakers with glossy booklets and

weighty binders. CAB officials are often invited on inaugural flights.

FEA officials are invited to lunch by oil industry executives. FDA
officials meet often with pharmaceutical company lawyers. Many of

these contacts are helpful. Many are not. Most are legitimate and

proper. Some are not.

The undermining of public confidence in Government, the manipu-
lation of official decisionmaking, the privileged access given special
interests all grow from the same basic cause—Government secrecy.
The disclosure of contacts between Gov^jrmient officials and person**

(1)



outside the Government will focus the light needed to expose improper
influence and privileged access. It will not stop decisionmakers from
obtaining the views and information they need to do their jobs. It will

not stop anyone from engaging in legitimate communications with
them. I believe that the very process of providing public awareness of

agency contacts in this way will also help alert decisionmakers to the

importance of listening to a variety of viewpoints, and to the dangers
inherent in listening to only a few.
The need for this kind of legislation has long been recognized.

Fourteen years ago, President Kennedy, in his message to Congress on
ethical conduct outlined the dangers of improper contacts. He told

the Congress then :

Some of the most spectacular examples of oflBcial misconduct have Involved
ex parte communication—undisclosed informal conduct between an agency ofBcial

and a party interested in a matter before that oflScial. Such covert influence
on agency action often does basic injury to the fairness of agency proceedings.

Some may fear that the kind of disclosure hoped for in that message
and mandated by this bill will put an unreasonable administrative
burden on the agencies affected or may inhibit the free flow of useful

information to the Government decisionmaker. President Kennedy
himself warned that "the capacity of an agency to avail itself of

information necessary to decision" must be maintained. I believe this

bill does just that. Care has been taken to make its requirements clear

and its burdens reasonable.

Only Government officials compensated at GS-15 and above are

covered. They will have to keep records of contacts they have with

persons outside the agency on matters under consideration. All Presi-

dential appointees must keep public calendars of their meetings.
Communications regarding agency proceedings must be logged for

full public disclosure. Communications regarding substantive policy
matters must be logged for summary disclosure. Communications

during the preadjudicative stages of a civil or criminal enforcement

proceeding made by persons other than parties to the investigation
must be fully disclosed to the public

—with the exception of informants
and members of the news media. Communications made by parties to

those investigations would be recorded for internal recordkeeping

purposes only.
In addition, we already know that disclosure procedures can work

to everyone's benefit. In the last year, the Federal Energy Adminis-

tration, the Federal Trade Commission, the Food and Drug Adminis-

tration, and the Consumer Product Safety Commission have all estab-

lished procedures for making records of meetings and conversations,
most of which are subject to some public disclosure. Other agencies
have begun to establish similar procedures.

This morning we will hear from agency officials and members of the

public who agree that our Government should be more open. We will

hear from the heads of those agencies which have begun to open their

doors. We will find out why they are moving toward greater openness
and how their new policies have affected their operations. We will

also hear from members of the Commissions which have not yet

adopted public disclosure procedures, and from public-interest ad-

vocates who believe that good Government means open Government.
Each year Congress enacts hundreds of laws which Government



officials must interpret, implement, and enforce. These officials must be

as objective and as fair as possible. But objectivity and fairness are

incompatible with a closed system that permits improper influence to

sway their thinking. The bill we are considering today will do much
to expose and thus eliminate such influence.

We will get started right away with Mr. Simpson of the Consumer
Product Safety Commission, who w^as Acting Assistant Secretary of.

Commerce for Science and Technology prior to his appointment to the

Consumer Product Safety Commission. Before joining the Commerce

Department in 1969, Mr." Simpson was an executive with the Radcor

Corp. in California. He has been a member of the Consumer Product

Safety Commission from its creation. Under his leadership, the CPSC
has forged policies and procedures of openness that stand in the fore-

front of the Federal Government.
We are delighted to have you here, Mr. Simpson. From everything

we have read and seen about your agency, you certainly have provided
extraordinary leadership in an area which we understand is complex
and difficult. We look forward to finding out how these openness
policies have worked in your agency and whether the lessons that have
been learned could be applied to other situations.

Let me extend a warm word of welcome. We are hopeful, as we are

with the other agencies, that as we go through the course of these hear-

ings and consider legislation, we will be able to draw on you for in-

formation, judgment, and some practical experience about these differ-

ent procedures. I want to thank you for coming.
A copy of the bill we are considering will be placed in the record

at this point.

[The bill referred to above follows :]
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1st Session S. 1289

11^ THE SENATE OF THE UNITED STATES

March 21 (legislative day, March 12), 1975

Mr. Kennedy (for himself, Mr. Clark, Mr. Percy, Mr. Ribicoff, and Mr.

Stafford) introduced the folloAving bill
;
which was read twice and referred

to the Committee on the Judiciary

A BILL
To amend cliapter 5, subchapter II of title 5, United States Code,

to provide for improved administrative procedures.

1 Be it enacted by the Senate and House of Bepresenta-

2 lives of the United States of America in Congress assembled,

3 That this act may he cited as the "Open Communications

4 Act of 1975".

5 Sec. 2. Subchapter II of Title 5, United States Code, is

6 amended by adding at the end thereof the following:

7 "§ 560. Maintenance of records of ex parte communications

8.
"

(a) For the purpose of this section, the term—

9 "(1) 'agency official' means all employees of the

lO executive branch who are com-pcnsated in grade 15 and
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2

above under the General Schedule under section 5332 of

2 tills title 5, or under tlie Executive Schedule under sub-

3 chapter II of chapter 53 of this title ;

4. "(2) 'person' includes an individual, partnership,

5 corporation, association, firm, society, joint stock com-

g pany. Member of Congress, officer or emi^loyee of the

7 executive branch, or any party to a proceeding;-

8 "(3) 'informant' means any person who offers

9 incriminating information, under an assurance of con-

10 fidentiallty, to the agency official for use in a civil or

11 criminal enforcement proceeding;

12 "(4) 'pre-adjudicative stages of a proceeding*

13 means agency activities prior to the commencement of

14 an administrative or judicial enforcement proceedmg

15 held to determine punishment for or to prevent the

1*6 violation of Federal law or agency regulation ;

17
"
(5) 'record of communications maintained for

18 internal disclosure' means a record of communications

19 received b}''
the agency official which shall contaiii—

20
"
(A) the name and position of the official who

21 received the communication;

22 "(B) the date upon which the communication

23 was received;

24 "(C) an identification, so far as possible, of

25 llie person from whom the communication was
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1 received and of the person on whose hehalf sucli

2 person was acting in making the communication.;

3 "(I^) in the case of communications through

4 letters, documents, briefs, and other written mate-

5 rial, copies of such material in its original form;

6 "(6) 'record of communications maintained for

7 -summary disclosure' means a I'ecord of communications

8 received hy the agency official which shall contain—

9
"

(A.) the name and position of the official wlio

10 received the communication;

11 "(B) the date upon which the commumcation

12 was received;

13 "(C) an identification, so far as possible,- of

14 the person from whom; the comnumication was

15 received and of the person on whose behalf such

16 person was acting in making the communication;

17 "
(1)) a brief characterization of the subject

18 matter under discussion ;

19 "(E) in the case of communications through

20 letters, documents, briefs, and other written mate-

21 rial, copies of such material in its original form. In

22 the case of materials which fall under section 552

23
(b) ,

a summary of the communication or a copy

24 of such material with suitable deletions will suffice

25 in lieu of the origmal ;
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1
"
(7) 'record of communications maintained for full

2 disclosure' means a record of communications received

3 by the agency oflScial which shall contain—

4
"
(^) the name and position of the official who

5 received the communication;

6 "(B) the date upon which the communication

7 was received;

8
"
(C) an identification, so far as possible, of the

9 person from whom the communication was received

10 and of the person on whose belialf such person was

11 acting in making the communication;

12 "
(D) a brief summary of the subjecl matteif or

13 matters of the communication, including relevant

14 docket numbers if known ;

15 "(E). in the case of communications through

16 letters, documents, briefs, and other written mate-

17 rial, copies of such material in its original form. In

18 the case of materials which fall under section 552

19 (b) ,
a summary of the communication or a copy of

20 such material with suitable deletions will suffice in

21 lieu of the original;

22 "(F) a brief description, when applicable, of

23 any action taken by the official in response to the

24 communication.

25 '*

(b) (1) Each agency official shall prepare a record of
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5

1 communications maintained for summary disclosure for each

2 oral or written communication initiated by persons outside

3 the agency, pertaining to a substantive policy matter before

4 the agency, except any such communication from informants

5 or members of the working press. For the purpose of this

6 paragraph, a 'substantive policy matter' means any impor-

7 tant agency action or policy issue as prescribed in regula-

8 tions promulgated by the agency, except that no such regu-

9 lation shall apply to agency proceedings as defined in sec-

10 tlon 55 1 ( 1 2 )
of this chapter.

11 *'

(2) Each agency official shal prepare a record of com-

.12 munications maintained for full disclosure for each oral or

13 written communication, initiated by persons outside the

1^
agency, during the prc-adjudicative stages of a proceeding

1^ or pertaining to a pending agency proceeding, except (i)

1"
any such communication from informants or members of the

1*
working press and (ii) any such communication initiated by

1^ the party to an enforcement proceeding during the pre-

1^
adjudicative stage. With respect to communications initiated

20
by the party to an enforcement proceeding during the pre-

21
adjudicative stage the agency official shall prepare a rec-

22 ord of communications maintained for internal disclosure.

23
"(c) (1) Each agency shall assure that records of

2* communications maintained for summary disclosure and rec-

ords of communciations maintained for full disclosure shall
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1 he prepared and furnished for inclusion in a public file witliin

2 five \\:orking days of the receipt of the communication. Pub-

$ lie files containing such records shall be located in the public

4 reading room of the agency. Such records for which no pub-

5 lie file already exists shall be placed in public files located

6 in the public reading room, appropriately indexed pursuant tO

7 regulations promulgated by the agency. All public files shall

8 be maintained for a period of five years, and shall be available

fl for public inspection and copying.

10 "
(2) Each agency shall assure that records of communi-

U cations maintained for intenial disclosure shall be prepare^

12 and furnished for permanent inclusion in the case or other

13 appropriate file and that a copy of such record shall be

14 furnished for inclusion in a centrally located file in the agency

16 -within five working days of the receipt of the communication,

16 "(d) Each agency official who is compensated imder

17 the Executive Schedule under this title shall provide fdr

18 the maintenance of his prospective and retrospective calendars

19 for.public inspection in the public reading room of the agency.

20" Such materials shall be submitted, and updated, the firsfc

21 working day of each week.

22 *'

(e) Any agency official who knowingly a.nd willfully

23 jalsifies, forges, or fails to file any record required by this seC*

24 tion sb^ll be fined not more than $1,000 or imprisoned not

25 jnore .than one year, or both."
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7

1 (b) The analysis of chapter 5 of title 5, United States

2 Code is amended by adding after item "559" the following

3 new item:

"560. Maintenance of records of ex parte communications.".

4 Sec. 3. One year after the effective date of this Act, the

5 Administrative Conference of the United States shall pre-

6 pare a study of the procedures established under this section

7 and offer suggestions to agencies and to Congress for their

8 modification or improvement.

9 Sec. 4. The amendments made by this Act shall take ef-

10 feet ninety days after the date of enactment.

Senator Kennedy [continuing]. Our first witness this morning is

Richard Simpson, who is chairman of the Consumer Product Safety
Commission.
Mr. Simpson.

STATEMENT OF RICHARD 0. SIMPSON, CHAIRMAN, CONSUMER
PRODUCT SAFETY COMMISSION

Mr. Simpson. Thank you, Mr. Chairman.
Mr. Chairman, I am very pleased to appear before this subcom-

mittee today, to discuss openness in Government, and to describe how
and why the Consumer Product Safety Commission arrived at its

sunshine approach to regulatory life.

Our job at the Consumer Product Safety Commission is to reduce
the unreasonable risks of injury to consumers from consumer products.
As a Commission, we recognized at the outset that much of our success
would depend upon whether the public had confidence in what we
said and what we attempted to do. It is certainly no secret that public
confidence in all levels of Government and business is at an alltime low.

In fact, opinion research surveys verify this downward trend. People
today are not only skeptical of Government, they have reached a point
at which they often question the basic motivations of public officials.

We recognized at the outset that there is always the danger of any
regulatory agency being captured by the special interests it was created
to regulate or by those it was created to protect. Who has not heard the

charge that such-and-such a Federal regulatory agency is a captive of

industry ? And whether those charges are true or false, I believe it is

terribly naive to simply ignore the fact of life that appearances may
often be as damaging as reality.
We determined at the outset that we would do everything within our

power to avoid even the'appearance that the Consumer Product Safety
Commission could become or was a captive of any special interest

group. We. e§.tablished formal policies to eliminate as far as possible
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those situations in which the public, rightly or wrongly, could conclude

that there had been arm-twisting by outside parties in the determina-
tion of any gi\en issue. In short, we recognized that it is next to im-

possible to curry special favors unless there is secrecy and there are

closed doors.

Senator Kennedy. Does this apply to efforts by the Congress, by
the White House or aides in the WTiite House, too ?

Mr. Simpson. All meetings, IVIr. Chairman.
Senator Kennedy. On the basis of your relationship with Congress

and the AVhite House, have you experienced any arm twisting by these

bodies?
Mr. Simpson. Very little, I think, perhaps because of the policies

we have adopted. We certainly have had strong views expressed.
Senator Kennedy. When a Member of Congress calls you up, do you

say, "I am going to have to list this call" ?

Mr. Simpson. Yes; when the matter is one of substantial interest

to the Commission
;
and I do.

Senator Kennedy. What usually happens then? Do they continue

or do they hang up ?

Mr. Simpson. Usually they continue. Most Members of Congress,
I think, now are aware, because we have been at this for almost 2 years,
of the meetings policy ;

when we are called to a meeting or if there is

a meeting in our facility, it is always open and on the public calendar.

All correspondence from Members in and out is open for public

scrutiny. We find that the Members do not object to it.

white house contacts on budget matters

Senator Kennedy. What about the White House contacts?

Mr. Simpson. The same thing. They are all listed. Most of our con-

tacts with the White House are on budget matters. We have an unusual

provision in our law which requires concurrent submission of our

budget. In all budget sessions, all budget meetings, there is a verbatim

transcript taken, and the transcript is sent to the Members of the

Congress.
Senator Kennedy. All right. Please proceed.
Mr. Simpson. In October 1973, just a few months after the Commis-

sion was activated, we published our "Procedural Policy on Meetings,
Prior Public Notice and Records of Proceedings." This policy, which
I believe is unique, requires Commission employees not only to keep
records of meetings with outside parties, but to announce these meet-

ings in advance, and to open the meetings to the public. Under thir

policy, the Commission uses both the Federal Register and its Public
Calendar to provide advance public notice of its meetings. The Public-

Calendar, which I believe is also unique, lists meetings for the follow-

ing 2 weeks, and is mailed weekly without cost to any interested per-
son. There are about 20.000 on that mailing list.

Senator Kennedy. Well, if you must have meetings and give notice,
doesn't this hinder your ability to act on some policy issues? If you
must have an open meeting and give 7 days' notice every time, doesn't
this infringe on your flexibility ?



12

Mr. Simpson. We find that it does not, Mr. Chairman. One could

speculate that it would. We have a provision for holding meetings
without the advance notice, but I must waive them personally. We
have found that most of our meetings are in fact scheduled. There is

not a problem in scheduling them in advance.

Senator Kennedy. I see. What percent would come up in this lat-

ter category where you waive meetings ?

Mr. Simpson. Something less than 1 or 2 percent. A very small

percentage.
Senator Kennedy. You keep records on these meetings, too ?

Mr. Simpson. Yes. Those meetings are listed on a master calendar

as a late meeting, with indication that it was an emergency meeting,
and also listed in the next issue of the Public Calendar. In all meet-

ings, those and any others, there is a meeting log kept, and the log is

available to the public.
Senator Kennedy. What kind of things arise as emergencies? Do

they fall into any category ?

Mr. Simpson. It could be certainly an emergency situation where
there is a possible imminent hazard. We cannot wait on that. Some-
times it is a person who is in town who really did not plan on meeting
with the agency, but something came up and he was desirous to do so.

But most of our meetings are on regulatory activities, and there is

plenty of time in advance. We find it not to be a problem.
Senator Kennedy. All right.
Mr. Simpson. We do provide 7 days' notice, as I mentioned, except

for emergency meetings, and those have to be waived by me personally.
Virtually all meetings involving Commission employees are open to

the public to attend. The policy generally allows closing of only those

meetings, or portions of meetings, at which proprietary data might be

compromised. Closing of other meetings can be authorized only by a

majority vote of the Commissioners.
Senator Kennedy. How do you do that ? How do you decide ? AVhat

are the procedures you follow for closing a meeting? What sort of
information is generally being considered ?

Mr. Simpson. If it is proprietary data—that is, customer lists—or

formulas, if we are looking into a particular product. That kind of

thing is certainly exempted, and we are mandated to keep it confi-

dential under the Freedom of Information Act. We close very few
other meetings. In other words, it really does have to be proprietary
data in our opinion. I think we have only had probably two closed

meetings where we had to go to a Commission vote on it. That is out
of the hundred of meetings that occur.
Senator Kennedy. Only two occasions where the Commissioner had

to vote whether to keep a meeting open or closed ?

Mr. Simpson. Where we voted to keep it closed. Otherwise they are
all open. All of them are open.

closed meetings of commission decided by majority vote

Senator Kennedy, Do you decide by majority vote of the
Commission ?

Mr. Simpson. For a meeting to be closed, it is a majority vote of the
Commission

;
that is right, three out of five.
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Within 20 days following^ the scheduled meeting date on all of these

meetings, the person holding or attending the meeting must file either

a meeting summary, or notice of cancellation if the meeting was not

held, with the Office of the Secretary. These summaries, which are

sometimes verbatim transcripts, are available for public view in the

Commission's public reading room.
The policy also requires summaries of telephone conversations on

substantial interest matters. Further, the policy requires that employ-
ees exercise discretion in telephone conversations, to the point of ter-

minating the conversation and suggesting a meeting at a future date,
or a letter, if a meeting is not possible.

In general, responsibility for administering the Commission's policy
on meetings rests with the Office of the Secretary. In practice, of course,
the policy rightly places responsibility on the individuals who hold or

attend meetings with outside parties. Based on experience to date, it

can be concluded that the staff of the Commission not only has come to

accept the requirements of the meetings policy, but also has come to

understand and believe strongly in the principles behind these require-
ments. I believe that the Commission's policy on meetings is a strong

policy and that it is working.
The Commission has further confirmed its openness policy by pro-

viding for the fullest possible disclosure of information to the public
under the Freedom of Information Act. Some have said we are unique
among Federal agencies in interpreting the Freedom of Information
Act as precisely that—freedom rather than as a protection of informa-

tion act.

In proposed and interim guidelines published August 21, 1974, the

Commission indicated that full disclosure of Commission records and
studies relating to all acts under our jurisdiction is the rule, not the

exception. Information which may, within the discretion of the agency,
be exempted from disclosure under the Freedom of Information Act
will be available to the public unless the Commission by majority vote

makes a finding that disclosure is not in the public interest.

I might say I think we have only declined to provide information

probably in two cases in our history so far.

Senator Kenxkdy. Why was that ? On what basis?

Mr. Simpson. Proprietary data, where we decided that it was propri-

etary data
; and in one case, a legal memorandum to the Commission

which affected a case being litigated. That was a split decision, and the

Commission, by a 3-to-2 vote, did not decide to release that strategy
memorandum. They are the only two that I—well, one other, a request
for a draft, where we were preparing five drafts of a similar nature
and they were mutually contradictory. We felt it would confuse the

public. But it is routine. In fact, when the new amendments came into

effect, our request did not go up at all. It was fiat, right throughout that

period.
I want to add that we are aware of the expressed concerns the Com-

mission's policies are causing industry, especially the members of the

legal community. We recognize the concerns about adverse publicity,
and we are quite aware of our responsibilities in that regard. Certainly
we have both a moral and legal obligation to guard against the publi-
cation of false, improper, and unsubstantiated charges against a given
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company or industry. And we accept that responsibility and actively

attempt to eliminate those situations. But if one lionestly weighs the

advantages and disadvantages of an open agency, I believe one will

conclude, as did we, that openness is the only effective way to operate
in today's world.
Let me add a personal observation, based on my experience in in-

dustry. I believe what industry really wants from a Government
agency is predictability, honesty, consistency, comj)etency, and integ-

rity. I do not believe industry wants a regulatory agency which is

susceptible to either political or special interest pressures. I say that
while still recognizing that many in industry as well as other groups
have attempted to exert so-called political pressures on Federal agen-
cies from time to time. In most cases, however, I suspect they are only
following the rules of the game as played in Washington, and it is

those rules to which I object.

THE RULES Or THE GAME

Senator Kennedy. How would you define the rules of the game ?

Mr. Simpson. I think that the primary rule of the game that should
be played is that everybody who has an interest in the issue before a

Commission should have a legitimate opportunity to be heard. Their
views should be considered, and then I believe the decision should be
based on the independent judgment decisions of the five expressed in

majority vote in our agency. I do not think that happens often enough
with commissioners in regulatory agencies. I think that sometimes

special interest groups get special consideration.

Senator Kennedy. Do you feel that your rules of the game are clear ?

Mr. Simpson. The ones that we play by in our agency.
Senator Kennedy. In your agency, do you think the kind of open-

ness procedures which you follow contribute significantly to ensuring
that your agency plays by the rules you outlined here?
Mr. Simpson. Yes. I think that the most important thing we have

done in the agency is to abolish secrecy in the agency. However, I

would point out and call to the attention of Government officials that
the public today is better educated, more aware, and certainly more

skeptical than at any time in our Nation's history. It would be a mis-

take to have an openness activity which is all public relations and not
substance. I would further point out that rules on openness are not al-

ways easy to live with. Once in a while you will get a meeting in my
office with 50 people showing up. We move into a conference room and

go on with the meeting. However, our experience shows that the diffi-

culties you may perceive with policies like this are far overestimated
and in fact, they become very trivial when compared to the benefits of

increased public confidence. Public confidence today is a rare com-

modity which is worth considerable inconvenience.

Mr. Chairman, I strongly support enactment of S. 1289, which you
have introduced. This is a long overdue effort which will go a long

way toward restoring public confidence in the Federal regulatory

process. I would, however, suggest consideration toward expanding
the provisions of the bill in certain respects. The bill provides that the

requirement for maintenance of records of communications with out-

side parties be applicable only to Federal agency officials compensated
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at GS-15 and above, and those compensated under the executive sched-

ule. Our meetings policy does not specify, by grade or otherwise,

which officers or employees are required to maintain records of com-

munications. Instead, the policy's requirement for records of communi-

cations between Commission personnel and outside parties is depend-
ent on the nature of the meeting. Preparation of detailed summaries is

required for all meetings and telephone conversations involving mat-

ters of substantial interest before the Commission; that is, those per-

taining in whole or in part to any issue that as a minimum is likely to

be the subject of a regulatory or policy decision by the Commission.

If a distinction is to be made in the bill as to which officers or employees
are to maintain records of significant communications, the Commission

suggests that such be based not on grade level, but rather on the officer

or employee's role in making or recommending decisions on niatters

before an agency. Anyone with more than a minimal role in the

decisionmaking process should be subject to the recordmaking

provisions.
Senator Kennedy. As you can understand, we established the GS-15

level with the thought that it would at least be the basis for drawing
a line which was clearly definitive enough to attach to most of the

policymaking decisions. Do you have other recommendations as to

how we can do that better ? The GS-15 limit was strictly an arbitrary

judgment ;
we are completely open to finding the best way it can be

done.

IS GS-15 LEVEL ADEQUATE TO REQUIRE LOGGING OF MEETINGS?

Mr. Simpson. Mr. Chairman, I would state, that we find many people
in our agency who are in positions of influence below the grade 15

level. Rather than trying to define it by grade level, we define it by
meeting content. We require meeting logs on all meetings that are of

substantial interest to the Commission regardless of who attended the

meeting. So regardless of the advice, it applies. I think certainly if you
have a grade level cutoff, you should catch a majority of them; but we
find many in our agency below grade 15,

Although S. 1289 requires detailed summaries of most meetings
between agency officials and outside interests, the general public, if

denied the opportunity to observe meetings, may not place full faith

in the accuracy and completeness of any such summaries. Based on this

belief, the Commission believes that consideration should be given
to providing for open meetings where significant matters are discussed

with necessary limitations, such as for the protection of proprietary
information.
In summary, the Commission supports governmentwide imple-

mentation of openness policies with respect to meetings with outside

parties and information disclosure. The opposite of openness is

secrecy. And clearly, if there is any lesson to be learned from the recent

past, it is the knowledge that secrecy in Government provides fertile

breeding grounds for abuses of nower and opportunities for corruption
of our system of Government that cannot and should not be tolerated.

I appreciate the opportunity to be here today. Mr. Chairman, and
to comment on this legislation and would be delighted to answer any
questions you may have.
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Senator Kennedy. OK. Thank you very much for this helpful
statement.

Could you give us some idea of the general reaction and response
within the agency to these types of procedures? Has there been reluc-

tance to follow them ? Have employees welcomed them ?

Mr. Simpson. When we started, there was certainly a reluctance, be-
cause it was a change. We started with approximately 500 employees
who had transferred from other agencies and had not been required
to follow this kind of a policy. Also, there was some confusion that we
as Commissioners were questioning their integrity; they were ques-
tioning whether or not they could meet with outside parties behind a

closed door and still retain their objectivity. When we explained that
we were not questioning their integrity, but it was the fact that if

they had nothing to hide, we felt that the businessman or the consumer

group, whoever it is, also should have nothing to hide, and that as a
matter of fact we wanted not to have anybody second-guess what went
on in the meetings. This is the reason we desired to open them. It

applies to all of us, also. In other words, we are not imposing a re-

quirement on our staff that we are not willing to undertake ourselves.
I think that over the last period of time there has been a general

understanding. Now, people are quite proud of that. People are find-

ing that their counterparts are not questioning what went on. We find

no one questioning a decision of a Commission after a series of meet-

ings because they had the opportunity to be at the meeting, to witness
what went on, and to participate in the process. I find it very, very
healthy, and I think our employees also are finding it very healthy.

Senator Kennedy. How do you respond to a point we heard often

during the course of our consideration of the Freedom of Information
Act: That Government employees and officials cannot do their jobs
in a fishbowl ?

Mr. Simpson. As a matter of fact, I understand, and there was specu-
lation that that was true when we started, but in practice and experi-
ence that has not turned out to be the case.

IN 95 percent or OPEN MEETINGS NO ONE SHOWS

Let me just say that in perhaps 95 percent of the meetings that are

open to the public, no one shows up. But there is no speculation and
no questioning because the opportunity to show up was there. In a

few of the meetings, as I said, you will find that 20 to 30 people show

up. If they have that kind of interest, they would surely be skeptical
if they did not have the opportunity to know what was going on. I

find it very healthy, and I find it not a hindrance at all in getting my
job done.

Senator Kennedy. Can't the point be made that your agency handles
different information, different material, and has different responsi-
bilities than other agencies? Do you have investigations and enforce-

ment responsibilities?
Mr. Simpson. Yes; we do.

I think we are the ludge, jury, and policeman, like the complete ad-

ministrative agency. Might I say that also there is a great deal of con-

cern that in, call them negotiations, lawyer to lawyer that may lead to a

settlement, that you could not possibly conduct a negotiation in the

open. We find that not to be true. As a matter of fact, I think it is pre-
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cisely that kind of meeting where a deal could be made. So, it is pre-

cisely that kind of meeting that we want open to the public. For in-

stance, just under one section of our law, section 15, we have settled

over 250 cases in less than 2 years, and we have not had a problem.
Senator Kennedy. You handle trade secrets and other sensitive in-

formation as well as emergencies ?

Mr. Simpson. Yes. Those are the kind of meetings that we close. But
we find we get very little in the way of trade secrets and proprietary
data in the agency. The other kinds of information which are discre-

tionary with the agency, interagency memorandums, draft docu-

ments— as a policy matter we make those available.

Senator Kennedy. AMiat has been the burden on the agency ? Doesn't

this create an enormous amount of paperwork ? Are there not a lot of

top people who should be spending their time studying various ques-
tions of health and consumer interest rather than spending their time

shuffling papers around ?

Mr. Simpson. I have not kept an exact accounting on that, but my
guess is there is absolutely no additional cost because, if someone is

going to attend a meeting, he must communicate with someone. So, he

makes a memorandum for the record. In other words, he has a meeting

summary anyhow. So that part is no additional burden. We just make

copies of it available to our secretary. The public calendar is handled

by one person, and it is really not a great burden.

BACKSLIDING IN OPENNESS RULES AT THE CPSC

Senator Kennedy. What is your reaction to the article that appeared
in the Product Safety Newsletter last year, which suggested backslid-

ing in the openness rules at the CPSC ? It said that "attempts to cir-

cumvent policies on open meetings had been troubling agency topsiders
for months."
Mr. Simpson. That was an early question that was raised, and I think

it was raised by Professor Page at the George Washington University
who did a survey. He said there are not a lot of meeting logs. We did

do an investigation, and we found that there were meetings not cov-

ered by the meetings policy, meetings that were canceled where there

was no communication
;
but we found it is not being subverted.

Also, early on, in anything like that, there is a question of inter-

pretation. In other words, what is a meeting of substantial interest?

We have defined it as anything other than a trivial matter. In other

words, if someone comes in and his only interest is just general back-

ground on the agency, we would not intend that to be covered. But
we found some of our employees were logging it on the public calen-

dar, and since it did not relate to a matter of substantial interest,

they were not putting in a meeting log. But there is no backsliding
on openness.

Senator Kennedy. "WTiat criteria have you used to define "substan-

tial interest"? Is that difficult to define?

Mr. Simpson. It may be an overkill, but we defined it as all meet-

ings other than those of a trivial nature. In other words, we went out

on the affirmative first and said it involves all meetings where a prod-
uct is or may be subject to regulatory activity, et cetera, and then we
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defined the negative. It is all meetings other than those of a trivial

nature.

Senator Kennedy. How do you handle social contacts at cocktail

parties ?

Mr. Simpson. You will find a lot of those listed in the public calen-

dar, and you will find that if there is—I think for instance myself,
I will not discuss matters, and if someone presses me into a discussion,
I will put in a meeting log afterwards, but you will find, for instance,
a lot of those logged in our public calendar. It is not required, but a

lot of people are doing it.

But you will find that the intent of the meetings policy is not being
subverted because if anyone gets into a conversation at a cocktail party,
it is treated like a telephone conversation, and the log is made of it.

Senator Kennedy. Do your top people know that ? Do your decision-

makers understand that ?

Mr. Simpson. Yes, yes.
Senator Kennedy, Throughout the whole agency ?

Mr. Simpson, I certainly hope all the way through. It is a general

policing process ;
but yes, that is generally understood.

Senator Kennedy. Have you had problems with employee com-

pliance? Is there any internal monitoring of the requirements for

thoroughness and accuracy ?

Mr. Simpson. We had the original one that was raised by the study

by Dr. Paige, and we found that generally was not the case. What we
do now is have compliance in the agency monitored by our Office of

Secretary. For all of the meetino;s that are logged, she assures that the

meeting summary has been filed. We have no way. of course, of know-

ing of telephone conversations, so that is based on the individual

employee himself, but, of course, it is a policy and would be subject
to a personnel action if we found someone not complying with it, and
we would not hesitate to proceed on it.

In the recent monitoring, we found there is a very high degree of

compliance with the policy.
Senator Kennedy, Thank you very much. You have been very help-

ful. We will be staying in touch with you.
Mr. Simpson. Thank you.
[The prepared statement of Richard O. Simpson follows :]

Pbepared Statement of Richard O. Simpson, Chairman, U.S. Consumer
Product Safety Commission

I am pleased to appear before this subcommittee today, to discuss "openness
in government," and to describe how and why the Consumer Product Safety
Commission arrived at its "sunshine" approach to regulatory life.

Our job at the Consumer Product Safety Commission is to reduce the unrea-

sonable risks of injury to consumers from consumer products. As a Commission,
we recognized at the outset that much of our success would depend upon whether
the public had confidence in what we said and what we attempted to do.

It is certainly no secret that p'lblic confidence in all levels of government ana
business is at an all time low. In fact, opinion research surveys verify this down-
ward trend. People today are not only skeptical of government, they've reached a

point at which they often question the basic motivations of public ofliciaKs.

We recognized at the outset that there is alwavs the danger of anv regulatory

agency being "captured" by the special interests it was created to "regulate" or

by those it was created to "protect." Who has not heard the charge tha.*- "such-

and-such" a Federal regulatory agency is a captive of industry? And whether
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those charges are true or false, I believe it is terribly naive to simply ignore the

fact of life that appearances may often be as damaging as reality.

We determined—at the outset—that we would do everything within our power
to avoid even the appearance that the Consumer Product Safety Commission

could become or was a captive of any special interest group. We established

formal policies to eliminate as far as possible those situations in which the

public—rightly or wrongly—could conclude that there had been "arm-twisting"

by outside parties in the determination of any given issue. In short, we recognized

that it is next to impossible to effectively "twist" arms in broad daylight. It is

next to impossible to curry special favors unless there is secrecy and there are

closed doors.
In October 1973, just a few months after the Commission was activated, we

published our Procedural Policy on Meetings, Prior Public Notice and Records of

Proceedings (38 FR 37214). This policy, which I believe is unique, requires

Commission employees not only to keep records of meetings with outside parties,

but to announce these meetings in advance, and to open the meetings to the

public. Under this policy, the Commission uses both the Federal Register and its

Public Calendar to provide advance public notice of its meetings. The Public

Calendar, which I believe is also unique, lists meetings for the following 2

weeks, and is mailed weekly without cost to any interested person.

Except under specific and limited conditions, Commission employees are

expected to provide 7-day advance notice in the Public Calendar for all meetings

involving substantial interest matters. For emergency meetings, the policy au-

thorizes the Chairman's office to waive the 7-day advance notice.

Virtually all meetings involving Commission employees are open to the public.

The policy generally allows closing of only those meetings, or portions of meet-

ings, at which proprietary data might be compromised. Closing of other meetings
can be authorized only by a majority vote of the Commissioners.
Within 20 days following the scheduled meeting date, the person holding or

attending the meeting must file either a meeting summary or notice of cancella-

tion with the Office of the Secretary. These summaries, which are sometimes ver-

batim transcripts, are available for public view in the Commission's public

reading room.
The policy also requires summaries of telephone conversations on substantial

interest matters ; further, the policy requires that employees exercise discretion

in telephone conversations, to the point of terminating the conversation and sug-

gesting a meeting at a future date, or a letter, if a meeting is not possible.

In general, responsibi-ity for administering the Commission's policy on meet-

ings rests with the Office of the Secretary. In practice, of course, the policy

rightly places responsibility on the individuals who hold or attend meetings with
outside parties.
Based on experience to date, it can be concluded that the staff of the Commis-

sion has not only come to accept the requirements of the meetings policy, but has
come to understand and believe strongly in the principles behind these require-
ments. I believe that the Commission's policy on meetings is a strong policy and
that it is working.
The Commission has further confirmed its openness policy by providing for the

fullest possible disclosure of information to the public under the Freedom of

Information Act. Some have said we are unique among Federal agencies in

interpreting the "Freedom of Information Act" as that—"Freedom" rather than
as a "Protection" of Information Act. In proposed and interim guidelines pub-
lished August 21, 1974, the Commission indicated that full disclosure of Commis-
sion records and studies relating to all acts under our jurisdiction is the rule,

not the exception. Information which may, within the discretion of the agency,
be exempted from disclosure under the Freedom of Information Act will be avail-

able to the public unless the Commission determines that disclosure is not in

the public interest.

I want to add that we are aware of the expressed concerns the Commission's
"goldfish bowl" policies are causing industry—especially the members of the legal

community. We recognize the concerns about "adver.se publicity" and we are

quite aware of our responsibilities in that regard.
Certainly, we have both a moral and legal obligation to guard against the

publication of "false," improper and unsubstantiated charges against a given com-
pany or industry. And we accept that responsibility and actively attempt to elim-

inate those situations.
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But if one honestly weighs the advantages and disadvantages of an open
agency, I believe one will conclude, as did we, that openness is the only effective

way to operate in today's world.
Let me add a personal observation, based on my experience in industry. I

believe that what industry really wants from a Government agency is pre-
dictability, honesty, consistency, competency and integrity. I do not believe in-

dustry wants a regulatory agency which is susceptible to either political or

special interest pressures. I say that while still recognizing that many in industry
as well as other groups have attempted to exert so-called political pressures on
Federal agencies from time to time. In most cases, however, I suspect they are
only following the rules of the game as played in Washington. It is those rules to
which I object.
We are also aware of the criticisms of our efforts coming from some of the

other Federal agencies. The criticism is more encouraging than discouraging to
me—encouraging because it indicates that other Federal regulators are seri-

ously studying the subject.
I would call to the attention of Government officials that the public today is

better educated, more aware, and certainly more skeptical than at any time in
our nation's history. It would be a mistake to have an "openness" activity of
words without substance. I would further point out that rules on "openness" are
not always easy to live with. However, our experience shows that the difficulties

perceived are overestimated and become trivial when compared to the benefits of
increased public confidence. Public confidence is a rare commodity which is

worth considerable inconvenience.
Mr. Chairman, I strongly support enactment of S. 1289, which you have in-

troduced. This is a long overdue effort which will go a long way toward restoring
public confidence in the Federal regulatory process. I would, however, suggest
consideration toward expanding the provisions of the bill in certain respects.
The bill provides that the requirement for maintenance of records of com-

munications with outside parties be applicable only to Federal agency officials

compensated at GS-15 and above and those compensated under the executive
schedule. The Commission's meetings policy (39 FR 37780) does not specify, by
grade or otherwise, which officers or employees are required to maintain records
of communications. Instead, the iwlicy's requirement for records of communica-
tions between Commission personnel and outside parties is dependent on the
nature of the meeting. Preparation of detailed summaries is required for all meet-
ings and telephone conversations involving "matters of substantial interest"
before the Commission, i.e., those pertaining in whole or in part to any issue that
as a minimum is likely to be the subject of a regulatory or policy decision by
the Commission. If a distinction is to be made in the bill as to which officers or

employees are to maintain records of significant communications, the Commis-
sion suggests that such be based not on grade level, but rather, on the officer or

employee's role in making or recommending decisions on matters before an
agency. Anyone with more than a minimal role in the decisionmaking process
should be subject to the recording provisions.
As I stated earlier, the Commission's meetings policy further provides that

virtually all meetings between Commission personnel and outside parties be

open to the public, with the exception of those involving <^rade secrets or pro-

prietary information. Meetings involving "matters of substantial interest" before
the Commission must be publicized in the Commission's "Public Calendar" in

advance of the scheduled mee'^ing date. While the bill requires the maintenance
for public inspection of a prospective and retrospective calendar by officials com-

pensated under the Executive Schedule, no provision is made for publicizing the

meetings or for opening significant meetings to the public.

Although S. 1289 requires detailed summaries of most meetings between

agency officials and outside interests, the general public, if denied the oppor-
tunity to observe meetings, may not place full faith in the accuracy and com-

pleteness of any such summaries. Based on this belief, the Commission believes

that consideration should be given to providing for "open" meetings where sig-

nificant matters are discussed with necessary limi'^ations, such as for the pro-
tection of proprietary information.

In summary, the Commission supports governmentwide implementation of

"openness" policies with respect to meetings with outside par'^ies and informa-

tion disclosure. The opposite of "openness" is secrecy. And clearly, if there is any
lesson to be learned from the past, it is the knowledge that secrecy in Govern-

ment provides fertile breeding grounds for abuses of power and opportunities for

c6rruption of our system of Government that cannot and should not be tolerated.
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I appreciate the opportunity to comment on this legislation and would be

delighted to answer any questions you may have.

[The Consumer Product Safety Commission regulations follow:]

Consumer Product Safety Commission Proposed Opentvess Regulations

(Federal Register, vol. 39, No. 27, Oct. 24, 1974)

(16 CFR Part 1001)

meetings, prior public notice, and records of proceedings and interim

proposed amended policy

Procedural Policy

Policy on public involvement.—^The most important mission of the Consumer
Product Safety Commission is to protect the public from unreasonable risks of in-

jury associated with consumer products. To achieve its goal, the Commission re-

quires the interest and participation of the public. Therefore, whenever practi-

cable, the Commission will give all interested parties the opportunity to be heard

and otherwise participate. At the same time, the confidentiality of trade secrets

and other material protected by law will be maintained.

The Commission believes that all manufacturers, importers, distrlDuiors, and

retailers, should be vitally concerned about the safety of the consumer products

they make and sell. The Commission believes further that all consumers should

be vitally concerned about the safety of products they purchase and use.

Through a constructive association of the Commission, industry and the con-

suming public, the goal of significantly reducing the risk of injury associated

with consumer products can be achieved.

Summary of amendments.—The Consumer Product Safety Commission in de-

veloping the proposed and interim procedures set forth below regarding public
notification and disclosure of meetings, has followed the principle that the public
interest is best served when regulatory affairs are open to the fullest extent pos-

sible. To that end, all Agency staff have been directed to implement procedures
hereafter set forth whereby meetings and records will be open to the public unless

they fall within exceptions required by law or established in this policy.

The Commission has operated under a basic regulation regarding meetings
since October 1, 1973 (38 FR 27214). It is the judgment of the Commission that

the soundness of this regulation has been unquestionably demonstrated through
its experience with it over a period of many months. However, several areas for

clarification of the regulation have been suggested by Agency staff and the public.

Consequently, the Commission has added to the regulation a table of contents,
definition of certain key terms, more explicit requirements for notification of

meetings in the public calendar, replacement of the requirement of Federal Reg-
ister notice with a requirement of public calendar notice for meetings involving
Commissioners or Agency staff and outside parties on pending matters, clearly
and narrowly drawn exceptions to requirements for advance public notice,

clearly and narrowly drawn exceptions to the right of the public to attend

meetings, and separate expanded sections dealing with the news media and
telephone conversations.
The Commission has explicitly detailed exceptions to its requirements for ad-

vance public notice and its requirements that the public be permitted to attend

meetings involving substantial interest matters because it is important to make
clear that these and only these narrow exceptions exist relative to this policy. In
addition to certain specific exceptions, the Commission acknowledges that ex-

traordinary circumstances arise which might appear to require either that ad-

vance notice cannot be given or that the meeting be closed, or both. To ensure that
no one claims the existence of extraordinary circumstances without justification,
this policy requires: (1) Approval from the Chairman whenever Agency staff,

other than personal staff of Commissioners, wish to hold or attend a meeting
without giving advance public notice, and (2) approval from a majority of the
Commission whenever Agency staff, other than personal staff of Commissioners,
wish to hold or attend a closed meeting.
Because it would unduly compromise the individual independence of the Com-

missioners to have to obtain permission from any of their fellow Commissioners
to hold or attend a meeting without giving advance public notice or to hold or
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attend a closed meeting, no requirement for such permission has been included
for Commissioners. Personal staff of Commissioners must obtain such permission
from their respective Commissioners. It is the intention of the individual Com-
missioners to exercise their discretion in this regard only under extraordinary
circumstances.
The requirement of Federal Register notice for meetings involving Agency

staff and outside parties on pending matters has been modified because (a) the
distinction between "pending" and '•substantial interest" matters has been elim-

inated as being unnecessary, (b) the public calendar notice for meetings has
generally proven to be as adequate for giving notice as tha Federal Register, and
(c) delay in the scheduling of meetings often results from the requirement for
Federal Register notices.

The Commission concludes that the proposed amended policy should be pub-
lished in the Federal Register so that the public can comment on it and that the

proposed amended policy should serve as its interim policy until comments have
been received and the policy finalized.

Therefore, pursuant to provisions of the Consumer Product Safety Act (15
U.S.C. 2051-81), the Federal Hazardous Substances Act (15 U.S.C. 1261-1274),
the Flammable Fabrics Act (15 U.S.C. 1191-1204), the Poison Prevention Pack-

aging Act of 1970 (15 U.S.C. 1471-76), and the Refrigerator Safety Act (15
U.S.C. 1211-14), it is hereby proposed that Title 16 of the CFR be amended by
adding to Chapter II an amended part 1001 containing at this time only one
section as follows :

PART 1001—ADMINISTRATION, PRACTICES AND PROCEDURES

Sec.

1001.60 General policy considerations.
1001.61 Definitions.

1001.62 Forms of advance public notice.

1001.63 Types of and requirements for meetings.
1001.64 Recordkeeping categories.
1001.65 The news media.
1001.66 Telephone conversations.
1001.67 Chart summary of meetings policy.

Authority: Consumer Product Safety Act (15 U.S.C. 2051-81), the Federal

Hazardous Substances Act (15 U.S.C. 1261-1274), the Flammable Fabrics Act

(15 U.S.C. 1191-1204), the Poison Prevention Packaging Act of 1970 (15 U.S.C.

1471-76), and the Refrigerator Safety Act (15 U.S.C. 1211-14).

Section 1001.60 General policy considerations.

(a) In order for the Consumer Product Safety Commission to properly carry
out its mandate to protect the public from unreasonable risks of injury associated

with consumer products, the Commission must involve the public to the fullest

possible extent in its activities.

(b) To guarantee public confidence in the integrity of its decisionmaking, the

Commission must, to the fullest possible extent, conduct its business in an open
manner which is free from any actual or apparent impropriety.

(c) To achieve the goals set forth in paragraphs (a) and (b) of this section,

the Commission believes that, wherever practicable, it should notify the public

in advance of all meetings involving matters of substantial interest held or at-

tended by its personnel and permit the public to attend such meetings. Further-

more, to ensure the widest possible exposure of the details of such meetings, the

Commission should keep records of them which are freely available for inspection

by the public.

Section 1001.61 Definitions.

For purposes of this regulation, the following words shall have the meanings

set forth :

(a) Agency. The entire organization which bears the title of the Consumer

Product Safety Commission.
(b) Agency staff. Employees of the Agency other than the five Commissioners.

(c) Commission. The five Commissioners of the Consumer Product Safety

Commission acting in an oflScial capacity.

(d) Meeting. Any face-to-face encounter in which one or more employees, in-

cluding Commissioners, of the Agency discuss any subject relating to the Agency

or any subject under its jurisdiction.
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(e) Outside party. Any person not an employee or under contract to do work
for the Agency. Examples of persons falling within this definition are representa-
tives from industry, consumer groups and government. Members of the news
media are not considered to be outside parties when acting in a newsgathering
capacity.

(f) Substantial interest matter. Any matter, other than that of a trivial

nature, that pertains in whole or in part to any issue that as a minimum is

likely to be the subject of a regulatory or policy decision by the Commission.
Pending matters, i.e., matters before the Agency in which the Agency is legally
obligated to make a decision, automatically constitute substantial interest
matters. Examples of pending matters are: petitions, administrative hearings,
and matters published for public comment. However, employment interviews;
inspection of nonconfidential Agency documents by the public; negotiations for
internal Agency needs such as custodial services, office equipment, computer
services, and similar "housekeeping" contracts do not constitute substantial in-
terest matters.

Section 1001.62 Forms of advance public notice

Advance notice of Agency activities is provided to the public so that it may
know of and participate in these activities to the fullest extent possible. The
following two types of notices are utilized by the Agency.

(a) Public calendar. The public calendar is the principal means by which the
Agency notifies the public of its day-to-day activities. The public calendar pro-
vides advance notice of (1) public hearings, (2) Commission meetings, (3)
meetings with outside parties involving substantial interest matters, (4) selected
staff meetings, (5) Advisory Committee meetings, and (6) other events such
as speeches, participation in panel discussions, etc. Upon request, any person
or organization will be sent the public calendar on a regular basis free of charge
by writing to the Office of the Secretary, Consumer Product Safety Commission,
Washington, D.C. 20207. In addition, interested persons may contact the Office

of the Secretary to obtain information from a master calendar kept current
on a daily basis. This calendar, supplemented by meeting summaries, is in-

tended to serve the requirements of section 27(j) (8) of the Consumer Product
Safety Act. Commissioners and Agency staff are responsible for reporting meet-
ing arrangements to the Office of the Secretary at least 7 days in advance. Such
reports shall include the following information :

(i) Probable participants ;

(ii) Subject of the meeting (as fully and precisely designated as possible) ;

(iii) Who requested the meeting ;

(Iv) Whether the meeting involves matters of substantial interest ;

(v) Notice that the meeting is open or reason why the meeting or any portion
of the meeting is closed (e.g., discussion of trade secrets) ;

( vi ) The date of the meeting ;

( vii ) The place of the meeting.

(b) Fedekal Register. The Federal Register is the publication through which
official notifications, including formal rules and regulations of the Agency, are
made. Because the public calendar is the primary device through which the

Agency notifies the public of its routine, daily activities, the Federal Register
will be utilized only when required by law or when the Agency believes that the
additional coverage it can provide is necessary to assist in notification to the

public of important meetings.

Section 1001.63 Type of and requirements for meetings.

For the purpose of implementing the Agency's meeting policy, meetings which
involve Agency staff or the Commissioners shall be classified in the following
categories, and shall be held according to the procedures outlined within each
category.

(a) Hearings. Hearings are public inquiries held by direction of the Commis-
sion for the purpose of fact finding or to comply with statutory requirements. The
Office of the Secretary is responsible for preparing transcripts of the hearings.
Where possible, notice of forthcoming hearings will be published in the public
calendar and the Federal Register at least 30 days before the date of said

hearings.
(b) Meetings of the Commission. Meetings of the Commission are held for the

purpose of conducting the formal business of the Agency including the rendering



24

of oflBcial decisions, and for the gathering of information by the Commission.
Such meetings may be of the following types :

(1) Executive sessions. Executive sessions are sessions at which policy and
regulatory decisions are made by the Commission. They are attended solely by
the Commissioners and are held by majority vote of the Commission and without
prior notice. Formal minutes are the responsibility of the Commission.

(2) Closed sessions. Closed sessions are generally attended only by the Com-
missioners and members of the Agency staff. Closed sessions may be held at the
direction of a majority vote of the Commi>sion and without prior notice. The
Office of the Secretary is responsible for the minutes.

(3) Open sessions. Open sessions are attended by the Commissioners, the
Agency staff, and any other individual or group desiring to observe. Members of
the public desiring to attend an open session are encouraged to conduct the
Office of the Secretary at least one day prior to the meeting. Notice of an open
session will usually be furnished through the public calendar at least 7 days
prior to the session. The Office of the Secretary is responsible for the minutes.

(c) Meetings between Commissioners or Agency staff and Outside Parties.
The following set of requirements shall apply to meetings between Commissioners
or Agency staff and outside parties whether hosted or attended at Agency
premises or at the premises of outside parties :

(1) Notice. Notice of meetings with outside parties involving substantial
interest matters shall be furnished through the public calendar at least 7 days
in advance. Any Agency employee planning to host or attend such a meeting must
notify the Office of the Secretary immediately upon making arrangements for
such meeting. Once notification has been made, those subsequently desiring to
attend the meeting need not notify the Office of the Secretary. When there is no
opportunity to give 7 days advance notice of a meeting, Agency staff (other than
the personal staff of Commissioners) who desire to hold or attend such meeting
must obtain the approval of the Office of the Chairman. Personal staff of Com-
missioners must obtain the approval of their respective Commissioners. If such
approval is obtained, the Office of the Secretary must be notified in advance of
the meeting to record the meeting on the master calendar. The Office of the
Secretary shall publish notice of the meeting as an addendum to the succeeding
public calendar. Because it could unduly compromise the independence of in-

dividual Commissioners, they need not obtain the permission of the Chairman to
hold or attend an emergency unscheduled meeting. Listing of the meeting in the
master calendar is still required.

(i) Exceptions. The notice requirement shall not apply to :

(a) Meetings with outside parties not involving substantial interest matters
(although such meetings should be listed where the public interest would be
served ) ,

(b) Initial notifications pursuant to section 15(b) of the Consumer Product
Safety Act, and

(c) Discussions held in the normal course of field surveillance inspection and
investigation of a person or company. However, advance notice is required for

any negotiations leading to settlement of individual cases.

(4) Attendance by the public. Any person or organization may attend any
meeting listed in the master calendar unless that meeting has been listed as a

closed meeting. Generally, all meetings between Agency employees and outside

parties are open to the public for the purpose of observation or participation
subject only to space limitations. Participation by the public may be permitted
by the meeting chairperson. A person or organization desiring to attend should

give at least one day of advance notice to the Office of the Secretary or the

employee holding or attending such meeting wherever feasible.

(i ) The following meetings are not open to the public :

(a) Meetings, or, if possible, portions of meetings at which proprietary data
552(4) are to be discussed in such a manner as to imperil its confidentiality.

(b) Meetings held by outside parties at which limits on attendance are im-

posed by lack of space need not be open : Provided, That such meetings are open
to the press or other news media.

(c) Initial notifications pursuant to section 15(b) of the Consumer Product

Safety Act. All subsequent meetings shall be open.
(d) Meetings held during the normal course of field surveillance, inspection,

or investigation of a person or company. The public may, however, attend nego-
tiations leading to settlement of individual cases.
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(e) Meetings held with other government officials where said government
officials request that the meeting be closed, and, in the opinion of the Agency
employee, extraordinary circumstances warrant closing the meeting.

(t) Meetings with contractors in connection with the negotiation of com-

petitive contracts. Also, all meetings with contractors required in the adminis-

tration of Agency contracts and with contractors regarding "housekeeping"
functions of the Agency.

(g) Meetings between Agency staff (other than Commissioners and their per-

sonal staff) and an outside party, when, by majority vote of the Commission,
it is determined that extraordinary circumstances require the meeting be closed.

In such a case, the reasons for closing the meeting or a portion of the meeting
shall be detailed in the public calendar.

(h) Meetings between a Commissioner, his or her personal staff, and an

outside party, when in the opinion of the Commissioner extraordinary circum-

stances require that the meeting be closed. In such case the reasons for closing

the meeting or portion of a meeting, shall be detailed in the public calendar.

(d) Staff meetings. Staff meetings are attended only by members of the

Agency as a general rule. At the discretion of the participants, such meetings
may be listed on the public calendar and attendance by the public may be

permitted. Recordkeeping is at the discretion of the participants.

(e) Advisory Committee meetings. Meetings of the Agency's Advisory Com-
mittees are scheduled by the Commission. Notice will be given both by the

public calendar and the Federal Register. Advisory Committee meetings serve

as a forum for discussion of matters relevant to the Agency's statutory respon-

sibility with the objective of providing advice and recommendations to the Com-
mission. The Agency's Advisory Committees are the National Advisory Com-
mittee for the Flammable Fabrics Act, the Product Safety Advisory Council,
and the Technical Advisory Committee on Poison Prevention Packaging. The
Office of the Secretary is responsible for the recordkeeping for such meetings.

Section 1001.64 Recordkeeping categories

Depending on the type and purpose of meetings, different levels of record-

keeping are appropriate. The following is a list of the types of and requirements
for the three categories of recordkeeping utilized by the Agency.

(a) Meeting sum,nfiaries. Meeting summaries are written records setting forth

the issues discussed at all meetings with outside parties involving substantial
interest matters. A meeting summary should detail the essence of all substantive
matters relevant to the Agency, especially any matter discussed which was not
listed on the public calendar and should describe any decisions made or con-

clusions reached regarding substantial interest matters. A summary should also

indicate the date and the identity of persons at the meeting. A meeting sum-
mary or notice of cancellation of the meeting must be submitted to the Office of
the Secretary within twenty (20) days after the meeting for which the sum-
mary is required. The Office of the Secretary shall maintain a file of meeting
summaries in chronological order.

(b) Commission nninutes. Commission minutes document the decisions of the
Commission. Minutes may be taken verbatim when necessary or desirable and
may include attachments such as Commission opinions, briefing papers, or other
documents presented at the meeting.

(1) Minutes recorded at executive session are subject to the final approval
of the Commission. The Commission's final minutes constitute the official means
of recording the decisions of the Commission and the votes of the individual
Commissioners when filed with the Office of the Secretary.

(c) Transcript records. A transcript is a verbatim record of meetings. Tran-

script records may include exhibits submitted to be part of the formal record of

a meeting. Transcripts are generally taken at public hearings. Copies of tran-

scripts are placed on file for public inspection in the Office of the Secretary.

Section 1001.65 The news media.

The Agency recognizes that the news media occupy a unique position relative

to the activities of the Agency. It is believed that the inherently public nature
of the new media requires that their activities be exempt from the requirements
of this meetings policy whenever meetings are held with the news media for

the purpose of informing them about Agency activities. Such meetings are not
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exempt in the event that any representative of the news media attempts to
influence any Agency employee on a substantial interest matter.

Section 1001.66 Telephone conversations.

Telephone conversations present special problems regarding this meetings
policy. It is recognized that persons outside the Agency have a legitimate right
to information and to present their views regarding Agency activities. It is

further recognized that such persons may not have the financial means to travel
to meet with Agency employees. However, because telephone conversations, by
their very nature, are not susceptible to attendance or participation by the public,
care must be taken to ensure that they are not utilized to circumvent the meetings
policy. Two basic rules apply to telephone conversations :

(a) Any telephone conversation in which substantial interest matters are
discussed with outside parties must be detailed in a meeting summary.

(b) All Agency personnel must exercise sound judgment in discussing substan-
tial interest matters during a telephone conversation and should, in the exercise
of such discretion, not hesitate to terminate a telephone conversation and insist

that the matters being discussed be postponed until a meeting with appropriate
advance public notice ma.v be scheduled or until the matter is presented to the

Agency in writing if the outside party is financially or otherwise unable to meet
with the Agency employee. A chart summary of the proposed amended meetings
policy is as follows :

CHART SUMMARY OF MEETINGS POLICY

Notice Attendance Records

No
Federal Public advance Tran- Meeting

Meeting category Register calendar notice Open Closed Minutes script summary

Publichearings X X X X
Involving Commission:

Executive session -.. X -X X
Closed session X X X
Open session X X -X

Involving outside parties 'X 'X - 'X
Advisory committees X X X X
Staff meetings * X ... * X *X

> Notice h the public calendar is required frr all meetings between Commissioners, Agency staff, and outside parties,

involving matters ot substantial interest, except:

(a) meetings with outside parties not involving substantial interest matters (although such meetings should be listed

where the public interest would be served).

(b) Initial reports pursuant to sec. 15(b) of the Consumer Product Safety Act, and

(c) discussion held in the normal course of field surveillance and investigation. However, advance notice is required

for any negotiations leading to settlement of individual cases.
2 Meetings between Commissioners or Agency staff and outside parties are open to the public, except:

(a) meetings or portions of meetings at which proprietary data is to be discussed in such a manner as to imperil its

confidentiality. .j j x.. . l.

(b) meetings held by outside parties at which limits on attendance are imposed by lack of space, provided that such

meetings are open to the press or other news media.
. „ .

(c) initial notifications pursuant to sec. 15(b) of the Consumer Product Safety Act. All subsequent meetings shall be

open.
(d) meetings held during the normal course of field surveillance, inspection, or investigation of a person or company.

The public may, however, attend negotiations leading to settlement of individual cases.

(e) meetings held with other government officials where said government officials request that the meeting be closed

and, in the opinion of the Agency employee, extraordinary circumstances warrant closing the meeting.

(f) meetings with contractors in connection with the negotiation of competitive and noncompetitive contracts. Also

all meetings with contractors required in the administration of Agency contracts and with contractors regarding "house-

keeping" functions of the Agency. ......
(g) meetings between Agency staff (other than Commissioners and their personal staff) and an outside party when,

by majority vote of the Commission it is determined that extraordinary circumstances require the meeting be closed.

In such a case, the reasons for closing the meeting or a portion of the meeting should be detailed in the public calendar.

(h) meetings between a Commissioner, his or her personal staff, and an outside party, when in the opinion of said

Commissioner, extraordinary circumstances require the meeting be closed. In such case the reasons for closing the meet-

ing, or portion of a meeting, shall be detailed in the public calendar.
3 Meeting summaries are required for meetings where matters of substantial interest are discussed.

* At the discretion of participants.

Comments and views on this notice may be submitted, preferably with five

copies, to the Secretary, Consumer Product Safety Commission, room 1025, 1750

K Street, NW., Washington, D.C. 20207 on or before December 30, 1974. Com-
ments received after that date will not be considered. All comments timely

received will be on public view in the Office of the Secretary during normal

working hours, Monday through Friday.
Dated : October 17, 1974.

Sadye E. Dunn,
Secretary, Consumer Product Safety Commission.

[FB Doc. 74-24618 tiled 10-33-74 ; 8 ;45 aW]
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Under the amended meetings policy adopted on an interim basis by the

Commission, the weekjy printed Public Calendar has become the primary
means by which the Commission notifies the public of its day-to-day
activities.

The amended policy requires that essentially all meetings on "substantial

interest matters" between Commission staff and outside parties be open,
and that they be announced in advance through the Public Calendar.

Exceptions to these requirements are available only under "extraordinary
circumstances" through procedures outlined in the policy.

The Public Calendar provides a minimum of seven days prior notice for

all meetings which involve substantial interest matters, except in

cases where shorter notice has been approved for emergency meeting:.
Unless noted, all meetings between Commission staff and outside parties
are open to the public.

Notice of open meetings in the calendar does not constitute prior

arrangement for attendance, or invitation. Arrangements for attending

meetings held by individual staff members may be made by calling the

person whose number is listed. Information, and arrangements to

attend meetings of the Commission or Advisory Committee is available

from the Office of the Secretary, (202) 634-7700. The Commission's

headquarters office are located at 1750 K Street , N.W. , Washington, D.C.

and in the Westwood Towers Building , 5401 Westbard Avenue, Bethesda, MD.

CONTENTS OF THIS ISSUE
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Meetings of Standards Development Offerors Page

Recent CPSC Federal Register Issuances \ Page

Meetings between Commission Staff and Outside\^Parties Page
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Speaking Engagements, and Participation in Seminars
and Conferences by Commissioners and Staff
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Meeting of the Product Safety Advisory Committee, February 18-19 : Sixth
Floor Hearing Room, 1750 K Street, N.W., Washington, D.C. Additional
information is available from the Office of the Secretary, (202) 634-7700.

Regular Monday Noon Meeting . Between Commissioners and interested members
of the press, an informal, on-the-record discussion of CPSC matters; Sixth
Floor Hearing Room, 1750 K Street, N.W., Washington, D.C. This meeting
is open to the publ.ic Additional information is available from the
Office of Public Affairs, "(202) 634-7780.

NEISS Briefing : Held every other Thursday, these slide-illustrated
briefings on the National Electronic Injury Surveillance System (NEISS)
are presented by the Bureau of Epidemiology in Room 235, Westwood Towers
Building. Persons interested in attending should call in advance, (301)
496-7687.

MEETINGS OF STANDARDS DEVELOPMENT OFFERORS

Organizations developing consumer product safety standards under Section 7 of
CPSA— "offerors"--hold frequent meetings during development of the standard.
Generally, these public meetings are announced in advance through the printed
Public Calendar; meetings which must be scheduled without sufficient prior
notice will be listed in the Master Calendar maintained in the Office of the
Commission Secretary, 1750 K Street, N.W., Washington, D.C. Representatives of
CPSC's Office of Standards Coordination and Appraisal, along with staff from
other bureaus and offices, regularly attend these meetings. Further information
on standards development meetings is available from the Project Director or
Commission monitor listed below, or from the Office of the Secretary.

ARCHITECTURAL GLASS : Consumer Safety Glazing Committee (CSGC); Robert
Gidel, Project Director, One Gateway Center, Pittsburgh, Pennsylvania 15222;
telephone (412) 434-3315. Commission monitor Alan Ehrlich, telephone
(301) 496-7606.

CGSC's recommended standard and final report have been presented to the
Commission, and are now being reviewed by staff. Copies of the recommended
standard are available from the Office of the Secretary.

POWER LAWN MOWERS : Consumers Union (CU); Bertram Strauss, Project Director,
256 Washington Street, Mount Vernon, NY 10550, telephone (914) 664-6400.
Commission monitor Alan Ehrlich, telephone (301) 496-7606.

Blade Cont act Subcommittee : All meetings 9:30 a.m.

February 26 "fCPSC
- New Orleans Area Office, 2 Canal Street)

March 11 (Sheraton - Laguardia, New York)
March 25 (Howard Johnson's - O'Hare, Chicago)

Steering and Stability Subcommittee
February 28 (CPSC - New Orleans Area Office, 2 Canal Street)

Brake and Drive Train Subcommittee

February 27 ( CPSC - New Orleans Area Office, 2 Canal Street)
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Fire and Burn Subcommittee

February 20 { Holiday Inn - LaGuardia, New York, 10:30 a.m.)

BOOKMATCHES : American Society for Testing and Materials (ASTM); Barney

Corrigan, Project Director, 1916 Race Street, Philadelphia, Pa., telephone

(215) 569-4200. Commission monitor George Nichols, telephone (301), 496-7552

ASTM's recommended standard and final report have been presented to the

Commission and are be.ing reviewed by staff. Copies of the recommended

standard are available for review and copying in the Office of the Secretary.

SWIMMING POOL SLIDES : National Swimming Pool Institute (NSPI); Larry Paulick

Project Director, 2000 K Street, N.W., Washington, D.C. 20006, telephone

(202) 331-8844. Conmission monitor Bert Simson, telephone (301) 496-7606.

The following meetings of the development committee have been scheduled;
all are at NSPI unless noted .

Development Committee : March 13-14 (Ft. Lauderdale Florida) April 17

Plant Visits : February 26: Poly-Slide (Salem, Mass.), February 28:

Aqua Slide-n-Dive (Port of Brownsville, Texas).

RECENT CPSC FEDERAL REGISTER ISSUANCES

February 10 Test Methods for Simulating Use and Abuse of Toys, Games, and

(40 FR 6210) Other Articles Intended for Use by Children: Corrections
These are minor corrections to the regulation promulgated January 7,

1975 (40 FR 1480).

MEETINGS BETWEEN COMMISSION STAFF AND OUTSIDE PARTIES INVOLVING SUBSTANTIAL
INTEREST MATTERS

Week of February 17-28, 1975 (Updated February 13, 1975. Asterisks*
indicate meetings being listed for the

first time in the Public Calendar.)

February 18

Bernard Schwartz, Office of Standards Coordination and Appraisal, meeting
with Vincent Ross, Michigan Chemical Company, to discuss possible CPSC general

wearing apparel flammability standards . Mr. Ross requested the meeting; it

is in Room 801 Westwood Towers Building, at 10:00 a.m. (301) 496-7606.

Margaret Neily, Bureau of Engineering Sciences, meeting with representatives
of the Associated Merchandising Corp., to discuss flammability testing under

CS 191-53. The corporation requested the meeting; it is in Room 900, Westwood

Towers Building at 10:00 a.m. (301) 496-7245.
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MEETINGS  . .(Cont.)

February 18

Brian C. Pierman, Bureau of Engineering Sciences, meeting with Dr. A. Johnson,
National Bureau of Standards (NBS) and representatives of the glazing in-

dustry to discuss NBS research on doors, and proposed glazing replacement
requirements based on. the research . The meeting is at NBS at 10:00 a.m.

Further information is available from Mr. Pierman (301) 496-7588.

February 18-19

Stanley S. Morrow, Office of Standards Coordination and Appraisal, attending
a meeting of the American Society for Testing and Materials (ASTM) F-8.10

Committee on Gymnastics, to discuss improving the ASTM safety standard for

trampolines, and to discuss standards for gymnastic equipment .

February 19

Russ Smith, Office of Standards Coordination and Appraisal , meeting with
the National Fire Prevention Administration, Department of Commerce, to

establish a working liaison between the Fire Prevention Administration and
the Commission . The meeting is in Room 801 Westwood Towers Building.
(301) 496-7197.

Bernard Schwartz, Office of Standards Coordination and Appraisal, meeting
with Wallace Kaine, Executive Director, Textile Staff, Distributor Association,
to discuss possible CPSC general wearing apparel flanmability standards .

Mr. Kaine requested the meeting; it is in Room 801, Westwood Towers Building,
at 10:00 a.m. (301) 496-7606. The meeting was originally scheduled for

February 5.

Dr. Joseph McLaughlin, Bureau of Biomedical Science, and other BBS staff,

meeting with Dr. Frederick E. Reno, Hazelton Laboratories, Falls Church, Va.,
to discuss skin irritation testing procedures . Dr. Reno requested the

meeting; it is in Room 5836, Federal Building 8, 200 C Street, S.W., Washington,
D.C. (202) 245-1445.

Kenneth W. Edinger, Bureau of Engineering Sciences, and William P. Menza,
Office of Standards Coordination and Appraisal, meeting with the Union

Technique de L'Automobile, du Motorcycle, et du Cycle, and with S.A.

Cycles Peugeot, to discuss the CPSC bicycle regulations and proposed
amendments . The two organizations requested the meeting; it is in Room 450

Westwood Towers Building at 1:00 p.m. Additional information is available

at (301) 495-7197.
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February 19

Margaret Neily, Bureau of Engineering Sciences, attending a demonstration

of jnamnability test methods for fabric and apparel, developed by DuPont

Corp . The demonstration, one of a series, was requested by James Bercaw,

DuPont; attendance is limited to invitees because of space restrictions.

Additional information is available from DuPont.

February 19-20

James V. Ryan, Office of Standards Coordination and Appraisal, meeting
with the American Society for Testing and Materials (ASTM) E-39 Fire

Hazards Task Group, to discuss integration of the fire research information

and planning task groups . The meeting is at ASTM offices in Philadelphia.

February 19-23

Jerry A. Penno, Special Assistant to Commissioner Barbara Hackman Franklin

and James Brodsky, Special Assistant to Commissioner Constance Newman,

attending a workshop on decision-making for regulating chemicals in the

environment , sponsored by the National Academy of Sciences, in New Orleans,

Louisiana.

February 20

Mary Kay Ryan, Acting Director, Bureau of Compliance, meeting with Edward

S. Jones, attorney for J.C. Penney Co., and others, to discuss flammability

test procedures under CS 191-53 and test results for napped/flannel fabric .

Mr. Jones requested the meeting; it is in Room 427, Westwood Towers Building
at 10:00 a.m. (301) 496-7083.

Bernard Schwartz, Office of Standards Coordination and Appraisal, and other

Commission staff, meeting with Curtis Early, Monsanto Corp., to discuss the

impact of flammability regulations, especially on construction related re-

quirements . Mr. Early requested the meeting; it is in Room 235, Westwood

Towers Building at 9:30 a.m. (301) 496-7606.

Russell Smith, Office of Standards Coordination and Appraisal, and other-

Commission staff, meeting with the National Paint and Coatings Association

(NPCA) to discuss the paint industry's ability to respond to CPSC's product

ingredient survey . NPCA requested the meeting; it is in Room 801, Westwood

Towers Building at 1:00 p.m. (301) 496-7197.

February 21

Commissioner R. David Pittle meeting with John Locke, Can Manufacturers

Institute, to discuss metal containers . Commissioner Pittle requested the

meeting; it is in his office, 1750 K Street, (202) 534-7726.



32

CPSC PUBLIC CALENDAR

-6- ,

MEETINGS  . .eCont.)

February 21 /'

Representatives of CPSC operations staff meeting with Tom Russell, Sibley
& Austin, Chicago, to discuss tests by Commission staff on airless paint
spray guns . Mr. Russell requested the meeting; it is in Room 801, Westwood
Towers Building at 1:00 p.m. Additional information is available from
Karvey Tzuker, (301.) 496-7197.

Week of February 24-March 2, 1975

February 24

Brian Pierman and Charles Willis, Bureau of Engineering Sciences, meeting
with Dr. R. Brungraber, National Bureau of Standards, and P. Kollsman and
Alfred Shaines. CONTRASLIP, Inc., to discuss slipperiness test methods
and products designed to reduce slip hazards in the bathroom . Dr. Brungraber
requested the meeting; it is in Room 353, Building 226., National Bureau
of Standards, Gaithersburg, Maryland, at 9:00 a.m., (301) 496-7588.

February 25

Commissioner Barbara Hackman Franklin meeting with Jack Hockenberry, Chairman,^
Product Safety Committee, Industrial Designeers Society of America, to
discuss safety as a major factor in the earliest design stages of product
development . Mr. Hockenberry requested the meeting; it is in the Seventh
Floor Conference Room, 1750 K Street, at 2:00 p.m. (202) 634-7710.

Bert Simson, Office of Standards Coordination, and other Commission staff

meeting with Aaron Locker and representatives of the Toy Manufacturers
Association, to discuss the Commission's proposed sharp point and sharp
edge regulations . Mr. Locker requested the meeting; it is in Room 801,
Westwood Towers Building, at 10:00 a.m. Further information is available
from Harvey Tzuker, (301) 496-7197.

Charles M. Jacobson, Bureau of Compliance, attending the Regional Seminar
on Labeling and Product Safety sponsored by the National Paint and Coatings
Association. The meeting is at the O'Hare Inn, Chicago.

Donald A. Mackie, Boston Area Office, meeting with John Jones, Noble &

Cooley Co., Granville, Massachusetts, to discuss toy regulations and
children's drum sets . Mr. Jones requested the meeting; it is at the
Boston Area Office. (617) 223-5577.
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February 25-26

Donald R. MacKay, Office of Standards Coordination and Appraisal,
attending a meeting of the American Society of Testing and Materials

(ASTM) F-15 Executive Subcommittee to discuss consumer product safety
standards activity within ASTM F-15 . The meeting is as ASTM offices in

Philadelphia. _
.

February 25-28

Bureau of Engineering Sciences staff attending the Southern Regional
Committee Meeting, National Conference of States on Building Codes and
Standards , in Arlington, Virginal. The Commission plans action on a

number of residential-related products. Additional information on the

meeting is available from Jules Bigio, (301) 496-7588.

February 26

William V. White, Director, Bur-^au of Information and Education, meeting
with Dr. George Wam and Jane Keeley, Good Housekeeping magazine, to discuss
current CPSC information on aerosols, oven cleaners and other spray products .

Dr. Wam requested the meeting; it is in Room 738, Westwood Towers Building
at 2:30 p.m. (301) 496-7621.

Bernard Schwartz, Office of Standards Coordination and Appraisal, meeting
with W.R. Moelich, Chicopee Mfg. Co., to discuss possible CPSC general
flammability standards . Mr. Moelich requested the meeting; it is in Room

801, Westwood Towers Building, at 10:00 a.m. Additional information is

available at (301) 496-7197.

February 27

The CPSC Commissioners testifying at oversight hearings. Room 5110,
Dirksen Senate Office Building, at 9:30 a.m.

Bureau of Information and Education, and other CPSC staff, meeting with
Joe Radzius, Dow-Corning Co., to discuss a consumer complaint and recall

program developed by Dow-Corning . The Commission has proposed record-

keeping requirements for consumer complaints. Mr. Radzius requested
the meeting; it is in Room 801, Westwood Towers Building, at 10:00 a.m.

(301) 496-7521.

William H. King, Bureau of Engineering Sciences, meeting with Hans Olof ,

Hansson, Si everts Kabelverk, AB, Sweden, to discuss nickel-plated aluminum
building wire . Mr. Hansson requested the meeting; it is in Room 900,
Westwood Towers Building at 10:00 a.m. (301) 496-7245.
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MEETINGS NOT INVOLVING SUBSTANTIAL INTEREST MATTERS, SPEAKING ENGAGEMENTS,

AND PARTICIPATION IN SEMINARS AND CONFERENCES BY COMMISSIONERS AND STAFF

Week of February 17-23, 1975 (Updated February 13, 1975. Asterisks*
indicate meetings being listed for the
first time in the Public Calendar.)

February 17

Commissioner R. David Pittle speaking on "Consumer Product Safety

Engineering: Technical and Legal Aspects", at the Temple University
School of Engineering, Philadelphia.

Donald R. MacKay, Office of Standards Coordination and Appraisal, meeting
with John Ware, Technical Help to Exporters, British Standards Institute,

to discuss current standards development activities within CPSC . Mr.

Ware requested the meeting; it is in Room 857, Westwood Towers Building,
at 2:00 p.m. (301) 496-7511.

February 18

Commission Chairman Richard 0. Simpson speaking on CPSC to the

Rochester (N.Y.) Engineering Society.

James Brodsky, Special Assistant to Commissioner Newman, meeting with

Myra Karstadt, Office of Technology Assessment, to discuss CPSC in general .

The meeting is in Mr. Brodsky's office. (202) 634-7790. The meeting
was originally scheduled for January 30.

Deputy Executive Director Albert S. Dimcoff meeting with John Andrews,

Kenneth Van Tine, and David Ward, Owens-Illinois Co., for a general
discussion of the firm's product lines and internal product safety

policies . The company requested the meeting; it is in Room 440, Westwood

Towers Building, at 10:00 a.m. (301) 496-7601.

James P. DiGrazia, Director, and Lois Van Guilden, San Francisco Area

Office, meeting with representatives of Travelers Insurance Co. to discuss

a joint panel presentation on product liability for the Golden State

Exposition to be held in March. The meeting is at the San Francisco Area

Office.

* Edward Yturri , Director, Dallas Area Office, speaking on consumer education,

to the AFL-CIO, Dallas.

February 18-19

* Representatives of several CPSC offices and bureaus, attending the American

Toy Fair, sponsored by the Toy Manufacturers of America, at various hotels.

New York City.
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SPEECHES .  .(Cont.)

February 18-19

Donald R. MacKay, Office of Standards Coordination and Appraisal, meeting
with the Occupational Safety and Health Administration (OSHA) Advisory
Committee on labeling of hazardous products, to discuss development of

recommendations to the Secretary of Labor on labeling of hazardous
materials in the workplace . OSHA called the meeting; it is at the Departmental
Auditorium.

February 19

* Norman D. Ray, Dallas Area Office, speaking on "Lead Tolerance Levels

in Household Products" to the Southwestern Ink Manufacturing Association,
Dallas.

* Robert W. Kilpatrick, Boston Area Office, speaking on fabric flamnability
to the National Organization for Women (NOW), Taunton, Mass.

Thomas Van Eck, Minneapolis Area Office, participating in a career

counseling day, Phillips Junion High School, Minneapolis.

February 20

General Counsel Michael A. Brown speaking on CPSC to the Annual

Symposium on trade associations, sponsored by the Antitrust Committee,
Bar Association of the District of Columbia, Sheraton Park Hotel,

Washington.

James P. Talentino, Bureau of Engineering Sciences, attending the monthly

meeting, area chapter, American Society of Gas Engineers, in Columbia

Maryland.

* Margaret A. Freeston, Office of the General Counsel, participating in a

panel on flammability at the conference of the Textile and Needle Trades

Division, American Society for Quality Control, Raleigh, North Carolina.

February 21

Bureau of Information and Education (BIE) staff meeting with consumer

and industry groups to discuss ways to improve Fact Sheets on children's

furniture and toys . BIE requested the meeting, the first in a series of

six; it is in Room 450, Westwood towers Building, at 1:00 p.m. (301) 495-7521.

February 21-24

Bureau of Information and Education, and Dallas Area Office staff maintaining
a booth at the American Association of School Administrators meeting,
in Dallas.



36

CPSC PUBLIC CALENDAR
-10-

"

Week of February 24 - March 2, 1975

ebruary 24

Bureau of Information and Education staff meeting with consumer and
industry groups to discuss revisions in CPSC Fact Sheets on recreational
equipment . Room 235, Westwood Towers Building, 1:00 p.m. (301) 496-7621
This is the second of six similar meetings.

February 24-26

Dr. Robert M. Hehir, Director, Bureau of Biomedical Science, meeting with
the Inhalation Toxicology Research Institute, U. S. Energy Research and

Development Administration, to review toxicology research programs . The
meeting is in Albuquerque, New Mexico.

February 25

James P. DiGrazia, Director, San Francisco Area Office, speaking on CPSC
to the San Francisco Exchange Club, at the St. Francis Hotel, San Francisco.

February 26

Bureau of Information and Education staff meeting with consumer and
industry groups to discuss revisions in CPSC Fact Sheets on outdoor power
equipment, power tools and home applicances . The meeting, third in a series
of six, is in Room 450, Westwood Towers Building at 1:00 p.m. (301) 496-7621

James F. Hoebel, Office of Standards Coordination and Appraisal, speaking
on development of standards under the CPSA, to the New York State College of
Human Ecology, Cornell University, Ithaca, NY.

February 27

Robert Adier, Special Assistant to Conmissioner Pittle, speaking on

"Advertising and Product Safety," to the Alliance for Consumer Protection,
Greentree, Pennsylvania.

February 28

Commissioner R. David Pittle lunching with Charles Cavagnaro, Office of
Consumer Affairs, to discuss CPSC in general .

Ron Aaron Eisenberg, Director, Office of Public Affairs, speaking on the
Role of CPSC, and Federal Involvement on Behalf of Consumers, at Principia
College, Elsah, Illinois

Bureau of Infonnation and Education staff meeting witn consumer and industry
groups to discuss revisions in CPSC Fact Sheets on home structures. The

meeting fourth in a series of six, is in Room 801, Westwood Towers Building,
at 1:00 p.m. (301) 496-7621
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Robert W. Kilpatrick, Boston Area Office, 'speaking on fabric flairenability

to students at Hingham (Mass.) High School.

Addendum

February 11

June Needle, Office of Public Affairs, met with representatives of the

Japanese Trade Union for an overview of CPSC, with an emphasis on testing

toys for safety.

February 12

Jerry A. Penno, Special Assistant to Commissioner Franklin, met for lunch

with John Ware, British Standards Institute. No substantial matter was

discussed.
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H CONSUMER PRODUCT SAFETY COMMISSION SAMPLE LOGSHEET

. MEETING LOG

'^^f^^i-'W-,
BUREAU OF ENGK^T^aOKG SCIEN'CES

/>» ,,

 

""'^«'«'
DATn; 0? -^--XDK: 2/12/75 iiP^UI-r
PLACE CF .-lOT.OH: Southern Building Code Congresf.?">B1rln1n^Ra^,- Alabama
SUIiraa' C? r-ELTHvJ: Discussion of CPSC home systems safety pi-dgrams and

related Southern Building Code Congress programs.

^K•2 CF PERsc:i MAioOT LOG r:;T:ar:

Jules L. Bigio ... ,.

NM'ES nz:> TITLES C7 rSETH-S PAKnCITANTS & CONr^JISSIOM tT.JrfS REPrNESEICTED:

Jules L. Bigio, Director, Special Engineering Studies Division
James P. Talentino, Manager, Mechanical/Electrical Systems Programs,

Special Engineering Studies Division
Brian C. Pierman, Manager, Structural/Architectural Systems Programs,

Special Engineering Studies Division
David H, Arthur, Supervisory Corsumer Safety Officer, Atlanta Area Office
NCN OC'.'LTSSira PAKI'lCIPANl'S ftr:0 iv'Ai-iS OF Ol-CJINIZATION:

Southern Building Code Congress International
Sam R. Sparks, Director of Administrav'lve Services
Earnest F. Kiker, Technical Director
R.E. Sullivan, Director of Education
Ray Whalen, Technical Assistant

ISSUES DISCUSSED, DBCISIOv'S ISDE, tCn.OS TiVKEN OR PI^NL'JED:

See Attached Sheet

cc: Office of the Secretary
> Executive Director

D.' Clay
R. Armstrong
W. West
J. Price
H. Jones
A. Castle
0. Scott
J. Bigio
B. Pierman . ,

J. Talentino
D. Arthar
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No decisions were nade or specific actions taken or planned as a result

of the meeting. Mr. Bigio opened the meeting by restating that the

purpose of the session was to become acquainted with Southern Building
Code operating personnel and determine how we might cooperate on problems
of mutual interest in residential building safety. He advised that we

hoped to have similar meetings with other model building code groups
In the country.

CPSC programs in residential systems such as; stairs, doors, flame-

fired equipment were described briefly and their status covered. The

offeror process for standard development was described and the Congress
officials were told how they might keep abreast of these developments
and participate in areas of interest to them.

Code officials described aspects of the code and their process for

Incorporating changes. The group explored how CPSC-developed residential

building safety suggestions might best be brought to the attention of

the Code membership or adopted by the Model Code.
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Senator Kennedy. Our next witness this morning is Chairman Lewis
Engman of the Federal Trade Commission. He has served as chairman
of the FTC since February 1973, and has directed the agency toward
vigorous regulatory reform and antitrust enforcement, providing this
subcommittee with most useful testimony recently on Federal airline

regulations. We welcome you back today.

STATEMENT OF LEWIS A. ENGMAN, CHAIRMAN,
FEDERAL TRADE COMMISSION

Mr. ExGMAN. Thank you, Mr. Chairman. It is always a pleasure
to be back here.

I appreciate this opportunity to offer my personal views on S. 1289
and the general issue of Government openness.

In a democracy, citizens have a right to know what the Government
for which they pay and by which their lives are shaped is doing for

them, to them, or in their name. Information is the basis of account-

ability, the foundation of political choice, and our best guarantee
against tyranny.

But, as you recognize, Mr. Chairman, the issue is rarely as simple
as it vSounds. There are instances in which public disclosure is obviously
contrary to the public interest. We cannot ask the Defense Department
to open its war plans file so that the taxpayers may see what may one

day be done to affect the taxpayer's life. Even at the Federal Trade
Commission, which so far as I know, has no plans

—even of a con-

tingency nature—to blow up anybody, there is a need for some confi-

dentiality in order for us to be able to carry out our enforcement
mission.

The point is that resolving the problem of openness is a matter of

reaching an appropriate balance. Moreover, I think that no two dif-

ferent agencies are going to find that balance in precisely the same

place, since no two agencies have exactly the same function.

The FTC is a law enforcement agency. As much, during the course
of an investigation, we routinely deal with information which, if made
public, would defeat the very purpose of that investigation. In draft-

ing FTC policy, we have had to consider not only the possibility that

disclosure would create an administrative burden and that it might
discourage the candid exchange of information; we have also taken
into account the possibility that greater openness would discourage
some citizens from coming forward with information of use to the

Commission.
More specifically, we have tried to bear in mind the need to protect

evidence, the importance of safeguarding legal strategy in an adver-

sary system of law
;
the rights to due process without unfair adverse

publicity of those under investigation; the individual's right to pri-

vacy; and the need to encourage respondents to provide confidential

data voluntarily, thus avoiding the need for time-consuming subpena
enforcement activity.
Not every agency will have these factors to consider. Some will have

many more. I simply cite these to illustrate the need for careful con-

sideration of Government missions when dealing with the issue of

Government openness.
Over the past several months, the Federal Trade Commission has

addressed this issue on several occasions. We have weighed the various
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factors I have mentioned
;
and in several instances, we have found the

considerations supporting the need for confidentiality to be out-

weighed by the need for Government accountability, the need for

Government integrity, and the need for public confidence. This process
has resulted in the following changes in the wav we do business at the

FTC.
First, the Federal Trade Commission now announces the existence of

industrywide investigations whenever it votes to undertake one and
when such disclosure would not prejudice the investigation by making
likely the destruction of evidence. The existence of all other Commiaf-

sion investigations is made public at some later point, when a com-

plaint issues or when the investigation is closed.

Senator Kennedy. Do you announce the closings of investigations
too?
Mr. Engman. We announce their closings ; yes.
Senator Kennedy. Of any investigation ?

Mr. Engman. Of any investigation, whether it be industrywide or

not.

Senator Kennedy. How do you respond to the observation that the

Commission has opened an investigation into a particular area with
a full staff and then dramatically reduce the number from a staff of 10

to 1. In effect it is as though the investigation was being closed, and

yet it still dribbles along. How do you handle that kind of a situation ?

federal trade commission's interest in condominiums

Mr. Engman. Well, I think you are referring specifically, Mr.

Chairman, to a recent discussion in the press concerning the Federal
Trade Commission's interest in condominiums. In my judgment, this

is not that kind of situation.

The investigation is ongoing. There was a determination made, in

the interest of meeting our responsibilities under other congressional
mandates, including the new warranties legislation that there should
be a cutback in some areas on a short-term basis. In fact, we are con-

tinually shifting people among various investigations, among various

cases, as the needs may change. In these instances, particularly when
they relate to manpower requirements, we of course lay all of this out
on the table when we appear before the Appropriations Committees
both here and in the House.

Second, if I may continue, all members of the Federal Trade Com-
mission staff are required to maintain for the files a record of all

contacts from outside the agency, including those from Members of

Congress, representatives of the executive branch, members of the

press, and anyone else, when such contacts relate to investigations or
cases—except for casual status inquiries and for those parties directly
involved in the normal course of business. These memorandums be-

come available for public inspection when the file becomes public.
In addition, each commissioner has individually agreed to main-

tain a log of all meetings or conversations between the Commissioner
and anyone outside the Commission when such contacts relate to pend-
ing investigations or cases.

Finally, all meetings between the Commission and outside groups
dealing with Commission business are open to the public unless the



42

Commission determines by public vote that such a meeting should

be closed.

It is still somewhat early for me to offer an appraisal of the effect

these new policies have had. I view them as part of a process which I

expect to continue as we evaluate the changes we have made and

address the possibility of additional changes and refinements. I also

mention them to illustrate the extent to which I support the objectives
of S. 1289, the Open Communications Act of 1975, which this subcom-

mittee has before it.

Senator Kennedy. In terms of your second point
—recording of

information—that all members of the Federal Trade Commission staff

are required to maintain for the files a record of all contacts from out-

side : is that staff only, or does that apply to the Commissioners ?

Mr. Engman. That particular directive applies only to the staff.

The Commissioners had some concern that being a constituted body
we could not bind future members of the Commission, but each member
of the Commission at the time this directive was issued announced that

each would independently follow the logkeeping requirement that I

referred to.

Senator Kennedy. So at least with regards to the Commission now,
the Commissioners themselves follow those same standards?
Mr. Engman. All members of the Commission follow the same

procedures.
Senator Kennedy. When does something become a matter under

investi.<ration ? Could there be a matter of substantial interest, as you
heard Mr. Simpson suggest that would not fall into the under investi-

gation category ?

Mr. Engman. It is possible. My own practice in this regard, Mr.

Chairman, is to utilize this procedure with respect to all outside con-
tacts of a nonsocial nature.

Senator Kennedy. Since you mention occasions of a social nature
as well, do you have the same kind of requirements that Mr. Simpson
talked about in terms of social contacts? How do you handle them?

Mr. Engman. The way I handle it is first of all to try to avoid them
wherever it is possible. I find that the cocktail circuit in Washington
tends to get pretty repetitive, but on those occasions where I do attend,
I particularly attempt to avoid any substantive discussion. If by
chance there is such, which is rarely, I would make a notation of it the

following morning in the office.

Senator Kennedy. Is that understood ? How do the other commis-
sioners handle it ?

Mr. Engman. The other commissioners will have to speak for them-
selves on this issue. I think there is at least an understanding of this

amonar the top people on the staff.

Senator Kennedy. What about the memorandums beinar made pub-
lic? As I understand it, they are closed and not made public until the

case is actually filed. Suppose if the case is closed down ?

Mr. Engman. Well, the fact that a case is closed is made public. Then
there may be access to the file under either the Freedom of Information

Act, or after a certain period of time, there is a presumption that these

matters should be made public.
The difficulty we have had. and are still trying to wrestle with is

tljat, since the vastTnajority of our activities relate to law enforcement
activities and involve questions of legal strategy or tactics and the
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like; the individual most interested in the content of the strategy

memorandum, the contact or the discussions is undoubtedly the attor-

ney for the proposed respondent. Whereas I think it is important to

keep a record of these contacts, they should not be disclosed at a time

which would interfere with the enforcement proceeding itself.

Proceeding with my discussion of the bill, S. 1289, as you know, ad-

dresses the problem of communications regarding agency business di-

rected to an agency or to its staff from parties outside the agency. I

have indicated that current FTC practice already tracks the require-
ments of this bill. I should emphasize in addition that our ex parte rule

expressly prohibits such communications to a Commissioner or to an

administrative law judge when a matter is in adjudication. Having
stated my general support for the bill, let me offer a few suggestions
which I believe would make this legislation more workable and more

effective, particularly as it might apply to the FTC.
First, specifically, I suggest that nonpublic treatment be permitted

for written communications and written memorializations of oral com-

munications which meet the criteria for nonpublic treatment contained

in the Freedom of Information Act—with the exception, of course,

of the intra-agency memorandums exemption.
This would prevent the Commission from being required to divulge

certain confidential commercial or financial information received in

this manner or the substance of investigatory records which do meet

the criteria of the Freedom of Information Act, as amei^ded.

EMPLOYEES BELOW GS-15 GRADE LEVEL OFTEN MAKE CRUCIAL
DECISIONS

Second, I would suggest that the requirements of the bill not be

limited to GS-15 employees and above. Employees below this grade
level often play a crucial role in agency decisionmaking and the intent

of the bill would seem equally to apply to all such employees.

Third, under Federal Trade Commission recordkeeping policy,
there is an exception for staff contacts with persons who are involved

in a Commission investigation or adjudicative procedure. This exempts
contacts with parties and witnesses which must routinely be expected
to take place in any law enforcement agency. Of course, such staff

contacts with parties under investigation are not, strictly speaking,
ex parte at all, since both sides are present, and I would recommend
that the subcommittee consider including in the bill such an exception
at least for law enforcement agencies.

Fourth, by its terms, section (b) (2) of the bill encompasses all com-
munications which meet its criteria, no matter how inconsequential.
I would suggest adding a de minimis exception for "insubstantial or
casual discussions." This exception, which necessarily would have to

be applied in good faith by the agency, would minimize the adminis-
trative burden of reporting and recording each such communication.

Fifth, I would also suggest that the exception covering communica-
tions with so-called informants be clarified so that protection will be
extended to all persons who, because of communications with the

agency, are reasonably concerned about retaliation by third persons.
The Federal Trade Commission often receives unsolicited letters of

complaint,from employees and customers who, even without a specifiq

58-690 O - 76 - 4
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assurance of confidentiality, provide the Commission with vahiable

information that might subject them to retaliation if it were made
available to the party complained against.

Sixth, and finally, I would suggest broadening the scope of this bill

to include other than executive branch agencies. Since this bill is de-

signed to fill certain gaps left by the Administrative Procedure Act,
the definition of agency in this bill should be the same as that of the

Administrative Procedure Act and not limited to executive branch

agencies.
In recent years, Mr. Chairman, Government officials have come to

understand that public confidence is as fragile as it is essential. They
have also come to understand that simple honesty is not enough and
that appearances are as important as reality in obtaining and preserv-

ing that public confidence.

FULL DISCLOStlRE A VITAL FORCE IN RESTORING PUBLIC TRUST

Full disclosure can be a vital force in restoring the public trust.

Openness in Government should be the rule and the exceptions should
be narrow indeed. Now, while this truth appears to be so self-evident,
is the ideal time to act decisively to assure that this first lesson of

democratic government is not lost of those who come to serve the public
in the years ahead.
Thank you, Mr. Chairman. I would be happy to respond to any

further questions.
Senator Kennedy. I know you have time problems, Mr. Engman, but

can you just review very briefly why you keep information as it is

related to noninvolved parties, and you do not with regard to parties
involved in matters before the Commission ?

Mr. Engman. Well, first of all, we handle that in two ways. At the
Commission level those contacts would normally be logged but they
would not always be logged at the staff level where the complaint
counsel is involved with the investigation of a matter. Contacts with
the subject of an investigation or with potential witnesses in a litiga-

tion, or with counsel, are something which obviously goes on and which
are necessary to the final staff judgment as to whether the matter

proceeds or is finally closed. Public notations would be made at that

point, but not during the process.
Senator Kennedy. So you keep record of contacts at the Commission

level, but not in the other area?
Mr. Engman. That is correct. The whole question

—and it becomes
a very difficult one—is that we are talking only about investigations,
some of which may lead to nothing, some of which lead to litigation.
These may involve questions of privacy and it was our best judgment.
to draw the line at this point.

I indicated when these guidelines were adopted and the directive was
issued that we should not view any of this as being fixed, that per-
haps changes should be made in the future too, but that is presently
where we have the line drawn.

noninvolved party in a rulemaking proceeding

Senator Kjennedy. Who is a noninvolved party in a rulemaking
proceeding ?
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Mr. Engman. Someone who may have some interest apart from the

particular group of people who are involved. What often happens,

however, is that the decision to proceed by way of rulemaking as

opposed to litigation is not made until after the investigation has

already gone a certain distance. We have a number of instances in

which both are going on concurrently. But the investigation in a

normal circumstance will focus initially on two or three companies in

an industry and move from there.

Senator Kennedy. Do you keep a public calendar ? Are all the mem-
bers' voting records public ?

Mr. Engman. The votes of the Commissioners on these matters, the

long list of matters, are disclosed. I personally announce all of my
outside appointments to the Office of Public Information and that is

available on a recorded telephone message that one can reach by dial-

ing a certain number on a daily basis.

Senator Kennedy. Does that include the other members of the

Commission ?

Mr. Engman. That does not include the other members of the

Commission.
Senator Kennedy. Has this sort of thing been discussed with the

other Commissioners? What has been their reaction? Because you are

doing it, has there been any consideration whether the others would ?

Do they feel that they would not ?

Mr. Engman. We have considered these matters on a number of

occasions. I have been particularly concerned about this whole ques-
tion of openness ever since I joined the Commission. The Commission

initially gave some thought to doing the same things that then-

Attorney General Richardson did in issuing the Justice Department
guidelines, but at least at the present time the majority of the Com-
mission has not followed that procedure, but I decided that I felt

strongly enough about it that I would begin to do it on an individual

basis.

Senator Kennedy. How burdensome is this practice ?

Mr. Engman. It is not burdensome to me at all. As a matter of fact,

from the first day I entered the Government, I began keeping logs of

all of my telephone conversations as well as all meetings, and it is a

procedure which I find to be not burdensome at all.

My secretary makes a notation of every telephone call that comes

into the office, "including, I might add, those calls of anguish from my
wife when the washing machine will not work, or something of that

nature.

Senator Kennedy. Thank you very much. You have been helpful.
Mr. Engman. Thank you, Mr. Chairman. It has been a pleasure to

be here.

[The prepared statement of Lewis Engman follows :]

Prepared Statement of Lewis A. Engman, Chairman, Federal Trade
Commission

Mr. Chairman, I appreciate this opportunity to offer my personal views on

S. 1289 and the more general issue of Government openness.
In a democracy, citizens have a right to know what the Government for which

they pay and by which their lives are shaped is doing for them, to them or in their

name. Information is the basis of accountability, the foundation of political choice

and our best guarantee against tyranny.
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But the issue is rarely as simple as it sounds. There are instances in which
public disclosure is obviously contrary to the public interest. We cannot ask the
Defense Department to open its war plans file so that the taxpayers may see what
may one day be done with their money, even though the plans undoubtedly have
the potential to affect the taxpayer's life. Even at the Federal Trade Commission,
which so far as I know, has no plans—even of a contingency nature—to blow up
anybody, there is a need for some confidentiality in order for us to be able to carry
out our mission.
The point is that resolving the problem of openness is a matter of reaching an

appropriate balance. Moreover, no two different agencies are going to find that
balance in precisely the same place, since no two agencies have exactly the same
function.
The FTC is a law enforcement agency. As such, during the course of an investi-

gation, we routinely deal with information which, if made public, would defeat
the very purpose of that investigation. In drafting FTC policy, we have had to

consider not only the possibility that disclosure would create an administrative
burden and that it might discourage the candid exchange of information ; we have
also taken into account the possibility that greater openness would discourage
some citizens from coming forward with information of use to the Commission.
More specifically, we have tried to bear in mind : the need to protect evidence ;

and the importance of safeguarding legal strategy. In an adversary system of

law : the rights to due process without unfair adverse publicity of those under
investigation ; the individual's right to privacy ; and the need to encourage re-

spondents to provide confidential data voluntarily, thus avoiding the need for

time-consuming subpena enforcement activity.
Not every agency will have these factors to consider. Some will have many

more. I simply cite these to illustrate the need for careful consideration of

Government missions when dealing with the issue of Government openness.
Over the past several months, the Federal Trade Commission has addressed

this issue on several occasions. We have weighed the various factors I have
mentioned ; and in several instances, we have found the considerations supporting
the need for confidentiality to be outweighed by the need for Government ac-

countability, the need for Government integrity, and the need for public con-

fidence. This process has resulted in the following changes in the way we do
business at the FTC.

First, the Federal Trade Commission now announces the existence of industry-
wide investigations whenever it votes to undertake one and when such disclosure
would not prejudice the investigation by making likely the destruction of evi-

dence. The existence of all other Commission investigations is made public at

some later point—when a complaint issues or when the investigation is closed.

Second, all members of the Federal Trade Commission staff are required to

maintain for the files a record of all contacts from outside the agency, including
those from members of Congress, representatives of the executive branch, mem-
bers of the press and anyone else, when such contacts relate to investigation or

cases—except for those contacts with parties directly involved in the normal
course of business. These memorandums become available for public inspection
when the file becomes public.

In addition, each Commissioner has individually agreed to maintain a log of all

meetings or conversations between the Commissioner and anyone outside the

Commission when such contacts relate to pending investigations or cases.

Finally, all meetings between the Commission and outside groups dealing
with Commission business are open to the public unless the Commission deter-

mines by public vote that such a meeting should be closed.

It is still somewhat early to offer an appraisal of the effect these new policies
have had. I view them as part of a process which I expect to continue as we
evaluate the changes we have made and address the possibility of additional

changes and refinements. I also mention them to illustrate the extent to which
I support the objectives of S. 1289, the Open Communications Act of 1975, which
this subcommittee has before it.

This bill addresses the problem of communications regarding agency business

directed to an agency or to its staff from parties outside the agency. I have indi-

cated .that current FTC practice already tracks the requirements of this bill.

I should emphasize, in addition,..that our ex. parte rule expressly prohibits such
commuiiieations -to.a:;C6mmissiouei- or to an admiiaistrative law judge wjaea a

matter is in adjudication.



47

Having stated my general support for the bill, let me offer a few suggestions
which I believe would make this legislation more workable and more effective—
particularly as it might apply to the FTC.

1. Specifically, I suggest that nonpublic treatment be permitted for written
communications and written memorializations of oral communications which
meet the criteria for nonpublic treatment contained in the Freedom of Informa-
tion Act (with the exception of the intraagency memorandum exemption, 5
U.S.C. Section 552(b)(5)). This would prevent the Commission from being
required to divulge certain confidential commercial or financial information re-

ceived in this manner or the substance of investigatory records which meet the
criteria of 5 U. S.C. Section 552 ( b ) ( 7 ) .

2. Furthermore, I would suggest that the requirements of the bill not be limited
to GS-15 employees and above. Employees below this grade level often play a
crucial role in agency decisionmaking and the intent of the bill would seem
equally to apply to all such employees.

3. Under Federal Trade Commission recordkeeping policy, there is an excep-
tion for staff contacts with persons who are involved in a Commission investiga-
tion or adjudicative procedure. This exempts contacts with parties and witnesses
which must routinely be expected to take place in any law enforcement agency.
Of course, such staff contacts with parties under investigation are not, strictly

speaking, ex parte at all. I would recommend that the Subcommittee consider

including in the bill such an exception for all law enforcement agencies.
4. By its terms. Section (b) (2) of the bill encompasses all communications

which meet its criteria, no matter how inconsequential. I would suggest adding a
de minimis exception for "unsubstantial or casual discussions." This exception,
which necessarily w'ould have to be applied in good faith by the agency, would
minimize the administrative burden of reporting and recording each such
communication.

5. I would also suggest that the exception covering communications with so-

called informants be clarified so that protection will be extended to all persons
who, because of communications with the agency, are reasonably concerned
about retaliation by third persons. The Commission often receives unsolicited

letters of complaint from employees and customers who, even without a specific

assurance of confidentiality, provide the Commission with valuable information

that might subject them to retaliation if it were made available to the party

complained against.
6. Finally. I would suggest broadening the scope of this bill to include other

than executive branch agencies. Since this bill is designed to fill certain gaps
left by the Administrative Procedure Act, the definition of agency in this bill

should be the same as that of the Administrative Procedure Act, 5 U.S.C. Section

551 (1 ) , and not limited to executive branch agencies.
In recent years, government oflScials have come to understand that public

confidence is' as fragile as it is essential. They have also come to understand

that simple honesty is not enough and that appearances are as important as

reality in obtaining and preserving that confidence. Full disclosure can be a

vital force in restoring the public trust. Openness in government should be the

rule and the exception should be narrow indeed. Now, while this truth appears
so self-evident, is the ideal time to act decisively to assure that this first lesson

of democratic government is not lost on those who come to serve the public in

the years ahead.

[The Federal Trade Commission guidelines follow :]

Existing Federal Trade Commission Ex Parte Rules

Section 4.7 Ex parte communications.

(a) In an adjudicative proceeding, no person not employed by the Commission
and no employee or agent of the Commission who performs any investigative

or prosecuting function in connection with the proceeding, shall communicate ex

parte, directly or indirectly, with any member of the Commission, or the adminis-

trative law judge, or any employee involved in the decisional process in such

proceeding, with respect to the merits of that or a factually related proceeding.

(b) In an adjudicative proceeding, no member of the Commission, administra-

tive law ju4ge, or employee involved in the decisional process of such proceeding,
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shall communicate ex parte, directly or indirectly, with any person not employed
by the Commission, or with any employee or agent of the Commission who per-

forms any investigative or prosecuting function in connection with the pro-

ceeding, with respect to the merits of that or a factually related proceeding.

(c) In an adjudicative proceeding, if an ex parte communication is made to or

by any member of the Commission, the administrative law judge, or employee
involved in the decisional process, in violation of paragraph (a) or (b) of this

section, such member, administrative law^ judge, or employee, as the case may
be, shall promptly inform the Commission of the substance of such communi-
cation and the circumstances thereof. The Commission will, take such action

thereon as may be considered appropriate, provided that any written ex parte
communication and a summary of any oral ex parte communication falling
within the terms of this subsection and made by a member of the public not
a party to the adjudication to which the ex parte communication relates shall

be made part of the public records of the Commission, pursuant to sec. 4.8,

and placed in the docket binder of the case to which it pertains, but will not

be considered by the Commission as part of the record for purposes of decision

unless introduced into evidence by one of the parties to the proceeding.
(d) A request for information with respect to the status of an adjudicative

proceeding shall not be deemed to be an ex parte communication prohibited by
this section.

(32 F.R. 8456, June 13, 1967. as amended at 38 F.R. 35300, Dec. 27, 1973)

Administrative Bulletin 73-

Subject : Contacts by Persons Outside the Commission Relating to Investiga-
tions or Cases

The Purpose of this directive is to set forth procedures for making and keep-
ing records of contacts made with Commission personnel by noninvolved persons
outside of the Commission concerning investigations or cases pending within
the Commission. The requirements of this bulletin are in addition to the require-
ments of section 4.7 of the Commission's Rules of Practice and Procedure as
well as any requirements of the Administrative Procedure Act.
Each Commission employee shall record on a "Record of Outside Contact"

form (see attached form) each oral communication (in person, by telephone, or

otherwise) concerning such a matter pending within the Commission by a non-
involved person indicating an interest in the matter.
The completed "Record of Outside Contact" form shall be placed in the file

of the matter and shall thereafter be made part of the Commission's public
records if and when a public record of the matter is established. If the com-
munication concerns an adjudicative proceeding, the completed "Record of Out-
side Contact" form shall be transmitted to the Secretary who shall place it in

the public record of the case, but separate from the record material upon which
the Commission can rely in reaching its decision in the case.
For purposes of this directive, a "noninvolved person" menns one with whom

contact would normally not be made in the routine handling of the investigation
or case and includes, but is not limited to, a Member of Congress or his staff,

an official of another government agency or of the executive branch and any
other person in public or private life not directly involved in the matter. It

does not include an official or employee of the Commission or a person outside
of the Commission with whom an employee would be expected routinely to

communicate in the normal course of handling such a matter such as a person
under investigation, an informant in an investigation, a party or witness to a

proceeding or the attorney for such person, intermant, party or witness.
Tills directive does not apply to communications of applicants or complaining

parties in accordance with the policy set forth by section 2.2(2) of the Com-
mission's Procedures and Rules of Practice.
The directive does not apply to routine requests for information solely with

respect to the status of a matter. Such requests for status reports would include

inquiries regarding when public actions were taken or may be taken, identifica-

tion of parties or staff personnel responsible for the matter, or availability of

public information about the investigation or case.
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Proposed Federal Trade Commission Regulations on Logging and Ex Parte

Section 3.61(f). All applications for approval of proposed divestitures, ac-

quisitions, or bimilar transactions subject to Commission review under outstand-

ing orders, together with supporting materials, will be placed on the public
record as soon after they are received as circumstances permit, except for in-

formation for which confidential classification has been requested, with a show-

ing of justification therefor, and which the Commission, with due regard to statu-

tory restrictions, its rules, and the public interest, has determined should not be

made public. Within thirty (30) days after such requests and materials are

placed on the public record, any i)erson may file formal written objections or com-
ments with the Secretary of the Comniis. ion. Such objections or comments shall

be placed on the public record except for information for which confidentiality
has been requested, with a showing of justification therefor, and which the

Commission with due regard to statutory restrictions, its rules, and the public

interest, has determined should not be made public. Additionally, any communi-

cations, written or oral, concerning such proposed transactions, received by any
individual member of the Commission, or by any employee involved in the de-

cisional process, will be placed on the public record immediately after their

receipt. In the case of an oral communication, the member or employee shall im-

mediately furnish the Commission with a memorandum setting forth the full

contents of such communication and the circumstances thereof, and such mem-
orandum will immediately be j)laced on the public record. All responses to ap-

plications for approval of proposed divestitures, acquisitions, or similar trans-

actions subject to Commission review under outstanding orders, together with a
statement of supporting reasons, will be published when made.

SIC an 9ic !jc sic

Section 4.7, Separation of Functions and Ex Parte Communications.— (a)
No Commission employee or agent who has performed an investigative or pro-

secuting function for the Commission in connection with an adjudicative pro-

ceeding shall, in that or a factually related adjudicated proceeding, participate
or advise in any decision therein of the administrative law judge or of the Com-
mission except as a witness or as counsel in public proceedings.

(b) No person not employed by the Commission hhall communicate about an
adjudicative proceeding to the administrative law judge presiding therein, to

a Commissioner or to a member of a Coumiissioner's personal staff except to the
extent required for the disposition of ex parte matters as authorized by law or as
authorized by the Commission's rules to be disposed of on an ex parte basis.

A request for information with respect to the status of an adjudicative proceed-
ing shall not be deemed to be a communication prohibited by this subsection.

(c) If a communication is made in violation of subsection (a) or (b), the

recipient thereof shall file a copy of the pertinent part of such communication,
if written, or a summary of such communication, if oral, with the Secretary
for inclusion in the docket binder of the case to which it pertains and it shall

be made part of the public records of the Commission. However, such communica-
tions will not be considered by the Commission a part of the record for purposes
of decision unle«s introduced into evidence. The Commission may take such
further action as it may deem appropriate for violation of this section.

Written comments on the foregoing proposed revi ion of section 4.7 may be

sent to the Secretary, Federal Trade Commission, Pennsylvania Ave. and 6th
St. NW., Washington, DC 20580 on or before thirty (30) days after the date
of publication of this announcement in the Federal Register. Such comments
will be entered on the public records of the Commission and will be available
for inspection in room 130 at the above address during normal business hours.
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TRADE I

WASHINGTON, D. C. 20580
For further Information call: Office of Public Information, (202) 962-7144

Arthur L. Amolsch, Director

FOR RELEASE AFTER 6:00 P.M., EDT, Sunday, September 29, 1974

FTC EXPANDS OPENNESS POLICIES
DISCLOSES COMMISSIONERS VOTES

The Federal Trade Commission said today that it has decided, unanimously , to broaden ItF

present policy of disclosing individual commissioners' votes only with respect to final actions
In rulemaking or adjudicatory proceedings.

In the future. Individual votes will also be released when Che Commission:

Makes a determination with respect to applications filed under Rule 4.11 for release of

exempt Information;

Issues a complaint or proposed complaint;

Institutes a rulemaking proceeding;

Publicly announces It has directed an Investigation, such as an Industrywide Investigation
or an investigation of practices posing risks to public health or safety;

Rejects a report of compliance;

Provisionally accepts a consent order which is placed on the public record for 60 days; and

Closes an Investigation.

The votes will be included In any news release which Is issued concerning such action. Where

no news release is Issued, the votes can be obtained from Legal and Public Records, Federal Trade

Commission, Washington, D.C. 20580 (Telephone No. (202) 962-5214).

I033-VOTES
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For further iiiforination call: Office of Public Information, (202) 9G2-7144
Arthur L. Amolsch, Director

FOR RELEASE AFTER 7:00 A.M., EST, Monday, November 25, 1974

FTC EXPANDS OPENNESS POLICIES BY .\L^K1NG
CERTAIN MEETINGS OPEN TO THE PUBLIC

The Federal Trade Commission today announced that all future meetings be-
tween the Commission, as a body, and outside (non -government) groups, where
the planned or expected discussion v/ill deal v.'iUi the Commission's official duties,
will be open to the public unless the Commission by a vote of its members de-
termines that such a meeting must be closed because a statute or regulation pre-
vents the disclosure of certain information or the public interest otherwise re-

quires such closing.

Such meetings will he announced 30 days in advance by publication in the Fede-
ral Register, and such notice will include a brief description of the expected topic,
if available, identificauun of the participants, and an indication whether the meeting
is to be open or closeil. If the meeting is to be closed, it willbe noted that

the decision was made by vote of the Commission, and the reasons for the decision
will be briefly indicated.
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Senator Kennedy. Our next witness is Commissioner Schmidt, and

General Counsel Peter Hntt, of the Food and Drug Administration.

They are no strangers to this subcommittee. Some of the subcommit-

tee's earlier hearings focused on specific problems of the FDA. This

legislation would go a long way toward remedying those problems.
The Agency has been moving forward on its own initiative, and we
look forward to this morning's report on its progress.

I see INIr. Wetherell is with you. He is, as I understand, the Director

of Legislative Services.

STATEMENT OF DR. ALEXANDER M. SCHMIDT, COMMISSIONER OF

FOOD AND DRUGS, FOOD AND DRUG ADMINISTRATION, ACCOM-

PANIED BY PETER BARTON HUTT, GENERAL COUNSEL, AND
ROBERT C. WETHERELL, DIRECTOR, OFFICE OF LEGISLATIVE

SERVICES

Dr. Schmidt. Thank you, Mr. Chairman.
We are, for the reason you already noted, particularly pleased to

be here this morning because this subject is one of great importance
to us. As you pointed out, some of your recent investigations of FDA
procedures and practices have demonstrated some shortcomings in our

past practices, particularly in our documentation of meetings and in

our laying out for public scrutiny not only what we do, but how and

why we do it.

During the past year, while some of the previous hearings were being

held, the Food and Drug Administration has been in the process of

change. One major aspect of this change has been our effort to develop

realistic, intelligible rules, readily available to everyone, that specify

how the Food and Drug Administration does go about its business.

We are now in the stage where these rules are being promulgated,
some of them have been already, and our major concern for the future

is that they be followed.

I would like briefly to describe what we have done to improve the

documentation of our meetings, to make that documentation available

to the public, and to provide better public access to our decisionmaking,

and I would also touch on what we have learned that is both good
and bad about our opening up of the agency.
Before proceeding, I need to state that I am speaking only for the

Food and Drug Administration. In my capacity as Commissioner for

Food and Drugs, I am not in a position to weigh either the need for

nor the operating costs of the requirements of S. 1289 if applied

throughout the Department of Health, Education, and Welfare, or

throughout the executive branch.

My inability to speak for anyone beyond FDA is based chiefly on

that provision of S. 1289 whereby its requirements would apply to all

employees of the executive branch grade 15 and above, including the

executive schedule officials. I am told this would take in about 24,000

Federal employees, the great majority of whom are not engaged m
rulemaking or adjudicative actions. I will, therefore, defer to other

agencies and the Department on the suitability of S. 1289 to settings

other than FDA.
Now, our new procedural regulations are central to our efforts, be-

ginning 21/) years ago, to formalize and, where necessary, to establish
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a framework to deal with recurring and difficult issues involving the

interaction of private persons witli our agency. These regulations set

out in a formal and comprehensive manner standards of behavior

which were sometimes imperfectly prescribed, connnunicated, under-

stood, or followed by agency personnel. The FDA's Policy Board has

completed its review of tlie new procedural regulations, and we will

publish them in the Federal Register in May.
Now, included in these regulations are rules to assure the mainte-

nance of accurate records of communications with persons outside the

Government when the communications are relevant to agency deci-

sions, and to establish an open calendar of meetings with nongovern-
ment parties. We believe that these steps present basic tenets of sound

management in a regulatory agency.
A complete record of a proceeding provides a necessary basis for

making a decision and for subsequent review of that decision. Also,
accurate records and their disclosure, subject to the limited exceptions

specified in the Freedom of Information Act, promote public confi-

dence in the Government by aiding understanding of the basis of

agency decisions.

Openness also reduces the possibility of inferences of impropriety
in those contacts with affected parties, contacts which are often neces-

sary in administrative proceedings to secure advice and comments, and
which reflect the right of every citizen to communicate with the

Government.

OPEN CALENDAR ESTABLISHED FOR FOOD AND DRUG ADMINISTRATION

In recent months, pending publication of our procedural regula-

tions, I have issued memorandums to all employees of the agency
concerning the documentation of communications witli individuals out-

side the Federal Government, and the establishment of an open calen-

dar for the Food and Drug Administration's top officials. These
memorandums are attached to my statement.

Our procedural regulations recognize the right of every citizen to

confer with the Food and Drug Administration, and they state ex-

plicitly when employees should keep records of communications they
have with individuals outside the Department.
Under our procedures, when an employee talks with a private party

about a pending regulatory matter or decision, and the conversation

involves more than simply a brief description of the matter for infor-

mational purposes, then a written memorandum recording the sub-

stance of the meeting must be prepared by the Food and Drug Admin-
istration employee, and placed in the administrative file of the matter.

Senator Kennedy. Does this apply to all employees, or just those

at certain levels of salary and responsibility?
Dr. Schmidt. This applies to all employees. We agree with what

was said earlier. Very frequently, employees at grade levels much
below 15 are important in the decisionmaking process, and we believe

that what should be recorded is that decisionmaking process.
Senator Kennedy. Is the administrative file a public file or available

upon public request?
Dr. Schmidt. Yes

;
the administrative file is public.



54

Mr. HuTT. There would, Senator Kennedy, be one or two exceptions.
For example, if it related to a new drug application and contained
confidential material, and if this particular memorandum were relating
to confidential information, it would not be available, that is the rare

exception.
Dr. Schmidt. Another provision of the regulations requires prep-

aration of memorandums recording the substance of communications,
in other appropriate situations, such as where a meeting involved an

important matter, a decision on an issue, or statements, advice, or
conclusions to which future reference may be required as part of an
administrative record. These memoranda must also be filed in any
relevant administrative file.

Both of these procedures apply to all oral communications, whether

by telephone or in person. Under both, all memorandums are available

to the public upon request, except where exempt from disclosure under
our freedom of information regulations.

Senator Kennedy. How do you decide what is an important matter ?

You heard Mr. Simpson indicate earlier that it was anything that was
not trivial. How do you define it ?

Dr. Schmidt. Well, it is difficult to find general words that would
define things other than trivial. I would agree with the "other than
trivial" definition, but we prefer to try to express it positively and
chose these words. The English language is somewhat limited from
time. Just "anything of importance," I think, would be an inclusive
rather than an exclusive definition of the term "important."
Mr. HuTT. Senator, the draft regulations do not define the term.
Senator Kennedy. Given your review of decisions taken at all levels

of the agency, are emj^loyees interpreting the term too leniently or too

strictly ?

Dr. Schmidt. Well, the experience has been limited because by and

large the review of recordkeeping of this kind comes at final review
of matters, and our experience under the new procedures is limited.

We have not undertaken a formal look as yet.
The new regulations, as you know, have not been promulgated

publicly yet, and while we are operating under them now, our check
on compliance has not been formal.
To my limited evaluation to date, I think that most everyone in the

Agency believes that most everything we do is important and therefore
must be recorded. I think the experience is such that people, if facing
an option now, would choose to record rather than not to record. Our
administrative procedures are to assure that accurate records of writ-
ten communications from outside the agency are maintained, appro-
priately filed, and made available also in accordance with our Freedom
of Informations regulations.
Our procedural regulations also provide for the maintenance of two

types of public calendars to be disseminated weekly. This will forma-
lize an interim procedure we established last fall, and have been op-

erating under since last fall.

prospective and retrospective calendars

First, there is a weekly prospective calendar of all public affairs in-

volving the FDA. In addition, there is a retrospective calendar of pri-
vate meetings held the previous week by top agency officials with per-
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sons outside the Federal Government. By top agency officials, we mean
a number of officials and their deputies, including myself and my Dep-
uty, my Associate Commissioners, the Directors of all regionals opera-
tion, the Directors of all of the offices in my office, and the Office of the

Chief Counsel for the Food and Drug Administration.
The retrospective calendar includes personal meetings of these offi-

cials. Telephone discussions may be included at the option of the official

making the report ;
so I think the use of the retrospective calendar en-

sures that everything is listed and nothing escapes public scrutiny.
Senator Kennedy. Just before we move on—the Consumer Product

Safety Commission provides for advance notice of their private meet-

ings. Did the FDA consider this ?

Dr. ScHMroT. We considered listing private meetings, but decided it

would be more meaningful and accurate to list those meeting that had
been held. Listing private meetings in advance we rejected as being a

necessary part of the prospective part of the calendar. We did feel that

they were important to be on the calendar.
Senator Kennedy. Did you consider opening those meetings between

the staff and industry ?

Dr. ScHMroT. Well, we have moved toward opening all meetings that
do not include discussions of trade secrets or material that would ma-

terially affect the industries. We have retained the ability to close parts
of advisory committee meetings when options are discussed or where
there is discussion on the part of members of the advisory committees
and possible recommendations to the Agency.
But otherwise, the meetings are increasingly being opened, and

many of the meetings that I think formerly would have been closed

are now held in the open.
Mr. HuiT. Senator, perhaps I could just explore this for a moment.

We considered very carefully whether the Food and Drug Administra-
tion should adopt a policy that every meeting with any member of the

public, whether it be industry or professionals or consumer groups or

whatever, would be open to the public. We would, in order to do that,
of course, have to have a prospective calendar of all meetings. Other-

wise, that would not be feasible.

We concluded for two reasons not to do that. The first reason that

quite frequently
—in fact we looked at our own personal calendars for

a couple of weeks to make this determination—we meet to consider

emergency situations. We have literally hundreds of recalls, for ex-

ample, during the course of a year of various products subject to the

jurisdiction of the Food and Drug Administration. Those issues typi-

cally must be decided within 24 or 48 hours. There is no way that we
could get those things on a prospective calendar, and no way we would
be satisfied by holding them over for a week before we could talk to

someone about them.
The second reason for rejecting that approach is one that I would

characterize as a constitutional or a basic civil liberties reason. We do
believe that citizens have a right to meet with their Government in pri-
vate when they wish to do so. The Constitution, for example, speaks of

a right to petition the Government for a redress of grievances.
In any event, we feel, as Chairman Enarnan of the Federal Trade

Commission said, that this is a question of balancing rights. Citizens

have rights to meet with us in private. On the other hand, when the
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meeting affects a public interest, a memorandum should be kept and
should be made publicly available, so that there would be no implica-
tion or possibility of undermining the public confidence in the Govern-
ment. That is the reason why, in balancing those two interests we al-

low people to have private meetings, but where it does not involve mat-
ters that are exempt from disclosure, we then make public the result of

that meeting. We do guarantee access to everyone to come in and meet
with us on any subject.

Senator Kennedy. As I understand the Consumer Product Safety
Commission, they also have situations which demand immediate ac-

tion. However, they have a waiver provision which is exercised by the

Commission in times of emergency. Why wouldn't something along
those lines work satisfactorily ?

DIFFERENCES IN FUNCTIONS OF AGENCIES NECESSITATE FLEXIBILITY
IN LOGGING

Mr. HuTT. I am unable precisely to compare the two agencies. Sena-

tor, not knowing the exact type of situation that occurs there. There
are a number of differences though. Perhaps I could just run down a

few. We conduct over 33,000 inspections of industry establishments

every year. Each one of those presumably would, if one were to adopt
a prospective calendar, be required to be put on a public calendar,
because those are "meetings." Presumably, anyone could attend that

type of oral discussion with the regulated industry, which would mean
that anyone could accompany an FDA inspector on a plant inspection.

I do not think that kind of inspection occurs, at least as much, with
the Consumer Product Safety Commission as with the Food and Drug
Administration. That is a vital part of our business.

Second, at our district level after those inspections, there is an
enormous amount of oral discussion that goes on with the regulated

industry, literally throughout the country. Every one of our regional
directors and district directors and indeed compliance officials spends
a good deal of time on the telephone in contact with the industry in

order to achieve compliance with the law.

Again, and we are talking here probably about hundreds of thou-

sands of telephone conversations throughout the agency in a year
—

would be subject to this requirement.
We also have the situation where we are required to give our pre-

clearance to various types of products, whereas the Consumer Product

Safety Commission does not. That means the industry must come to

us on literally a daily basis to obtain information that will allow them
to put such products as antibiotics, new drugs, color additives, and
food additives on the market. They cannot legally do so without first

obtaining our approval. So here is another form of daily meeting
throughout the Agency that is required, which is not under the Con-
sumer Product Safety Commission's legal provisions.

In short, as Mr. Engman said, there are differences between agencies
which may require a somewhat different approach. I think to adopt
the CPSC approach for FDA would bog us down to the point of tying
us up in red tape and would be counterproductive to the public inter-

est in many, many areas.

Senator Kennedy. You list the top Agency officials, and then you
list the others. Are not a lot of decisions made within the FDA by
individuals below that level?
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Dr. Schmidt. The listing referred to those officials who have to keep
the open calendar. Requirements for recordkeeping, memorandum re-

cording, and so on extend throughout the Agency.
Senator Kennedy. How do you know that they have had meetings if

they are not on the calendar? If you have a calendar you know who
has been talking to whom and what the subject has been. But, if meet-

ings are not on the public calendar, how would anyone know to ask for

the memorandums?
Dr. ScHMDT. Well, we considered it important to have the meetings

of the top Agency officials listed, as most of the controversial decisions,

and most of the important matters would be handled, even if just at

the final stages by these officials. Listing all meetings of everyone in the

Agency on the calendar would be, on a cost-benefit basis, not worth
the cost.

There are memorandums of all such meetings and records of those

meetings. If anyone asked about them, they could be informed of them.

We made in essence a cost-benefit decision as to how far down the open
calendar should extend.

Mr. HuTT. Senator, it is possible to get back to those memorandums,
even if you do not know that a particular meeting occurred. All that

one need do, under the Freedom of Information Act, is request all

meeting memorandums with a particular trade association during the

past year, or relating to a particular subject matter, and under the

1974 Freedom of Information Act amendments that is a sufficient de-

scription to require the Agency to produce those documents. Thus it is

not as though they are simply not traceable. They must be kept in a

particular administrative file, and that file can be requested.
I would like to point out one other aspect of this. The issue that you

just raised was raised with us by both the press and consumer advo-

cates after our proposed Freedom of Information regulations were

published in May 1972.

POSSIBILITY OF A PUBLIC INDEX ON FDA FILES

As a result of that, we have been working with Jim Turner, a con-

sumer advocate, and through him with the University of Maryland,
to determine whether there might be a public index that could be

prepared of all FDA files, so that people would know how to make

meaningful requests. This would achieve the same purpose that was
indicated by your question to us.

We have had the University of Maryland officials for a year going
around the Agency to review all of our files to see whether that is

feasible or simply is not feasible. As of this moment, no resolution

of that has been achieved.

Dr. Schmidt. OK
;
I will submit part of my

Senator Kennedy. We will include it in the record. I have some

specific questions, but I want to give you a chance to make whatever
comments you want.

Dr. Schmidt. I think a number of the points that I would make, par-

ticularly about the differences between S. 1289 and our regulations,
have already been made. We think that in some respects our procedures
are broader than the bill, and to some degree a little simpler, and we
have spelled that out in the testimony.

I think that the only important points that; I would like to make
have to do with some of the problems that we have encountered. It
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might very well be that your questions would pick those up. I think

that there is, depending on the extent to which one requires these kinds
of procedures, a cost to the agency, and I think that this must be dealt

with realistically.
Another point is that we have been partly amused and partly disap-

pointed at what has happened as we have opened up the agency. We
have been intrigued by the relatively great interest of the industry as

to whom we meet with while making FOI requests. The industry has

been more interested than have consumer groups or others. I think

Erobably
this is understandable when one thinks about it, but it was a

it surprising to us.

In general, we think that our procedures are highly successful and
are terribly important in achieving what we want, which is a good
public understanding and confidence in agency actions. I will submit

my statement for the record and conclude with that.

I would be happy to respond to your questions.
Senator Kennedy. Do you have some ideas as to what these practices

cost, and would you submit that to us ?

Dr. ScHMroT. I would agree with some of the earlier comments that

keeping the open calendar is not a great cost. It is something that

should be done, but with the memorandums and the freedom-of-infor-

mation requests under our new regulations, we have become somewhat
concerned with the expenditure of manpower this has caused.

We have tried to calculate this accurately. Currently, about 37 addi-

tional man-years of effort are being expended to answer freedom-of-
information requests, due in part by amendments to the law and in

part by the procedure. This is considerable. This takes people away
from other activities, and I think this again gets back to my point that

the cost ought to be recognized and counted in.

Senator Kennedy. Do you think the new procedures have inhibited

any useful communications FDA employees would normally receive

from the outside ?

Dr. Schmidt. No
; absolutely not. I think that it depends in part on

the degree of sophistication and maturity of those with whom we are

communicating. Since communications with unsophisticated, imma-
ture groups would not be too useful, the understanding that has come
forth on the part of most groups has been helpful and encouraging,
and I do not believe that the new procedures have inhibited good
communication with anyone.
Senator Kennedy. What has been the reaction of industry ?

Dr. ScHMTOT. This is my semifacetious point about sophistication
and so on. We deal with large trade associations and multinational

corporations that understand this and can deal with us on our terms
with no problems. We also deal with some very small concerns in the
Midwest. They have been nervous about the new procedures. Neverthe-

less, since they are often forced to communicate with us to go ahead,
they do, and they have discovered that it is not so bad after all. Most
people are concerned that other industry lawyers will somehow sneak a

peak at their trade secrets by taking advantage of freedom of informa-
tion or by getting memorandums that are leaked.

However, experience should dispel the concern, and I think everyone
will relax and live quite happily under our procedures.
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PUBLIC PARTICIPATIOX IX DECISIONMAKING PROCESS INCREASED
BY THESE PROCEDURES

Senator Kennedy. Do you think these kind of procedures are going
to increase public participation in the decisionmaking process?

Dr. Schmidt. I sincerely hope so. This is really one of the two

principal reasons that I am so anxious that the agency does open up.
Dr. Edwards and Mr. Hutt and many others o\ev the last couple
of years have talked about our advisory committee proceedings. We
hope that this will foster public understanding not only of what we do,
but also of the issues with which we and the public, in a real sense,
must deal.

Mr. Hutt. Senator, I would like to add one comment here. It will

guarantee the possibility of greater participation. Until there is some

means, however, of increasing the size of the very small group of

people who toda}' represent the public before any Government agency,
the actual amount of participation is unlikely substantially to increase.

That is a fact of life.

Senator Kennedy. ]Many of these meetings are listed as courtesy
calls. For example, on March 10, Mr. Searle brought a new company
official to pay a brief courtesy call on Dr. Kraut. No memorandums
were made on the matters discussed.

Are these just a formality and a waste of time?
Dr. Schmidt. "Well, many, many of them are formalities because in

point of fact the agency business that is done usually requires a sub-

stantial group of people and very rarely, for example, does someone
like Mr. Searle come without his lawyers and chemists and toxicolo-

gists and so on to do business. His company would not let him come
alone in the first place.

Senator Kennedy. Do you think the company counts that meeting
as a business meeting, taking the cost of the time as a business expense
and a tax deduction ?

Dr. Schmidt. I do not know. It is ceremonial, but in a sense it is

important ceremony. Knowing people is important. Very frequently

people are brought to meet with me. I think the objective is that when
in another setting we do have a meeting, which would be on the Public

Calendar, I do not say. "Who is he ?"

Senator Kennedy. INIr. Hutt, there was a recent article in the trade

press which indicated that you have been meeting with House commit-
tee staff people and industry representatives together to work out

drafting on device legislation.
Were industry people present ? Why would that not have appeared

in a public calendar?

INIr. Hutt. At different times there were industry people and con-

sumer people present. Yes. that did not appear on my public calendar

because the FDA policy board concluded that you would make a deci-

sion based upon who invited you to the meeting and not who they also

invited. When we are invited too, for example, a meeting with another

Government agency or Congress, if the other party also invites some-
one else, that is not determinative of what we put on the public calen-

dar.

Senator Kennedy. Isn't that a loophole ?
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Mr. HuTT. Unquestionably it is. If that were to be changed by the

Policy Board, I would have reported it. But that was the decision

that was made and that is the way all of us have been following it.

Senator Kennedy. What is your reaction, Dr. Schmidt, to that

loophole ?

Dr. Schmidt. Well, this was discussed at some length and, as Mr.

Hutt has indicated, it was deliberate. I think that there were two
desires or two reasons for it. One was that we did not feel it proper
to force on Congress or to force on another Government agency arbi-

trarily our OAvn behavioral criteria. And we thought we needed a little

experience to see what would happen. We did not wish to be in a posi-
tion of embarrassing Congress or of embarrassing another agency
which may be less rigorous than we were being with meetings that we
called.

Senator Kennedy. We would like to stay in touch with you to follow

up on this whole area. We would like to work with you in the develop-
ment of your own regulations as well.

We want to thank you very much.
Dr. Schmidt. Thank you, sir.

[The prepared statement of Dr. Schmidt follows :]

Prepared Statement of Alexander M. Schmidt, M.D., Commissioner, Food and
Drug Administration, Public Health Service, Department of Health,
Education, and Welfare

We are particularly pleased to appear before you this morning, as the subject
is one of great importance to the Food and Drug Administration. Some of this

subcommittee's recent investigations of regulatory agency practices and pro-
cedures have demonstrated shortcomings in Food and Drug Administration past
practices, particularly in our documentation of meetings and in our laying out for

public scrutiny what we do, and how and why we do it.

During the past year, and while your hearings were being held, the Food and
Drug Administration has been in a process of change. One major aspect of this

change has been our effort to develop realistic understandable rules, readily
available to everyone, that specific how the Food and Drug Administration goes
about its business. We are now in the stage where these rules are being pro-

mulgated ; our major concern for the future is that they be followed.
I will describe what we have done to improve the documentation of our

meetings, to make that documentation available to the public, and to provide
better public access to agency decisionmaking. I will touch on what we have
learned that is good and bad about our opening up our operation.
Before proceeding further with my testimony, I would like to state that I am

speaking only for the Food and Drug Administration. In my capacity as Commis-
sioner of Food and Drugs, I am not in a position to weigh either the need for, nor
the operating costs of, the requirements of S. 1289 if applied throughout the

Department of Health, Education, and Welfare, or the executive branch.

My inability to speak for anyone beyond the Food and Drug Administration is

chiefly based on that provision of S. 1289 whereby its requirements would apply
to all employees of the executive branch in grade 15 and above, including execu-
tive schedule oflBcials. I am informed that this definition would take in approxi-
mately 24,000 Federal employees, the great majority of whom are not engaged
in rulemaking or adjudicative actions. I will, therefore, respectfully defer to

other agencies and the Department on the suitability of S. 1289 to settings other
than FDA.

FOOD AND DRUG ADMINISTRATION PROCEDURES

The Food and Drug Administration's new procedural regulations are central
to our efforts, beginning more than two years ago, to formalize, and. where neces-

sary, establish a framework to deal with recurring and difficult issues involving
the interaction of private persons with ou,r Agency. They will set out in a formal
and comprehensive manner standards of behavior which were sometimes imper-
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fectly prescribed, communicated, understood, or followed. The Food and Drug
Administration's Policy Board has completed its review of our new procedural

regulations, and we plan to publish them in the Federal Register in May.
Included in the regulations are rules to assure the maintenance of accurate

records of communications with persons outside the Government when the com-

munications are relevant to agency decisions, and to establish an "open calen-

dar" of meetings with nongovernment parties. We believe these steps present

basic tenets of sound management in a regulatory agency.

A complete record of a proceeding provides a necessary basis for making a

decision and for subsequent review of the decision. Also, accurate records and

their disclosure, .subject to the limited exceptions specified in the Freedom of

Information Act, promote public confidence in the Government by aiding under-

standing of the basis of agency decisions. Openness also reduces the possibility

of inferences of impropriety in those contacts with affected parties, contacts

which are often necessary in administrative proceedings to secure advice and

comments, and which reflect the right of every citizen to communicate with the

Government. , ^. ^ ,

In recent months, pending publication of our procedural regulations, I have

issued memoranda to all employees concerning the documentation of communica-

tions with individuals outside the Federal Government, and establishing an

open calendar for the Food and Drug Administration's top officials. These mem-

oranda are attached to my statement.

MEMORANDUMS OF MEETINGS

Our procedural regulations recognize the right of every citizen to confer with

the Food and Drug Administration, and state explicitly when employees should

keep records of communications they have with individuals outside the

Department.
Under our procedures, when an employee talks with a private party about a

pending regulatory matter or decision, and the conversation involves more than

simply a brief description of the matter for informational purposes, a written

memorandum recording the substance of the meeting must be prepared by the

Food and Drug Administration employee, and placed in the administrative file

of the matter.
Another provision of our regulations requires preparation of memoranda re-

cording the substance of communications, in other appropriate situations—such as

where the meeting involved an important matter, a decision on an issue, or state-

ments, advice, or conclusions to which future reference may be required as part

of an administrative record. These memoranda must also be filed in any relevant

administrative file.

Both of these procedures apply to all oral communications, whether by tele-

phone or in person. Under both, all memoranda are available to the public upon

request, except where exempt from disclosure under our Freedom of Information

regulations.
Existing Food and Drug Administration procedures assure that accurate

records of written communications from outside the Agency are maintained,

appropriately filed, and made available in accordance with our Freedom of

Information regulations.
PUBLIC CALENDAR

Our procedural regulations also provide for the maintenance of two types of

public calendars to the disseminated weekly. This will formalize an interim pro-

cedure we established last Fall.

First, there is a weekly prospective calendar which includes all public meetings,

seminars, conferences, advisory committee meetings, public hearings, and other

public proceedings of the Food and Drug Administration.

In addition, there is a retrospective calendar of private meetings held the

previous week by top agency officials with person outside the Federal Government.

By top agency officials, we mean the following officials and their deputies :

The Commissioner, Food and Drugs
The Deputy Commissioner
The Associate Commissioners
The Assistant Commissioners
The Executive Director of Regional Operations
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The Director of the OflSce of Legislative Services

The Director of the National Center for Toxicological Research
The Bureau Directors
The Chief Counsel for the Food and Drug Administration

The retrospective calendar includes personal meetings of these officials ; tele-

phone discussions may be included at the option of the official making the report.

S. 1289

S. 1289 is quite similar to these procedures. It would require each Federal

agency employee of grade GS-15 or above, including executive schedule officials, to

maintain records of oral and written communications initiated by persons outside

the agency concerning, basically, all important policy matters. The new require-
ments would supplement the "ex parte rules" applicable to formal adjudicatory
proceedings which are already prescribed in the Administrative Procedure Act.

Copies of the records of these communications must be placed in appropriate
files and, subject to a number of exceptions, be open for public inspection at a

designated location in each agency. S. 1289 also requires executive schedule of-

ficials to post for public inspection their prospective and retrospective calendars.

COMPARISON OF FDA PROCEDURES AND S. 12 89

Our procedures are broader in that the requirements of making memoranda of

contacts concerning significant matters extend to all Food and Drug Admin-
istration employees, not just those above any particular grade level. Furthermore,
our requirements extend to communications initiated by Agency officials, as well
as those initiated by outsiders, and they are stated in a somewhat more under-
standable manner.
There is an ambiguity in S. 1289 with respect to what is meant by an ex parte

contact. It is clear from the bill and your introductory remarks that the bill cov-

ers contacts from officials elsewhere in the executive branch of the Government.
Our procedural regulations only cover communications with individuals outside
the Department of Health, Education, and Welfare. For agencies like the Food
and Drug Administration which are part of an executive branch department, it is

unclear whether the bill's recordkeeping and filing requirements apply to con-
tacts from elsewhere in our Department, such as the Office of the Secretary or
the National Institutes of Health. Because the statutes we administer vest ulti-

mate authority in the Secretary of Health, Education, and Welfare, it would not
be appropriate to apply ex parte contact rules to the frequent communications
among employees of the Secretary, the ultimately responsible official. Of course,
sound management would dictate the maintenance of accurate records of meet-
ings among officials of our Department involving agency decisions, and these mem-
orandum could be disclosed unless withheld in accord with exemptions under the
Freedom of Information Act.

S. 1289 requires that the filing of memoraiicla of conferences and meeting in the
appropriate files be done within 5 days of the communication. The experience of

the Food and Drug Administration, now striving to meet an increased number of
Freedom of Information Act requests, would indicate that this time limit is not
realistic. Tlie present deadlines in the Freedom of Information Act assure that
documents which are disclosable are made available in a timely manner where
there is a request for them.

S. 1289's open calendar requirement differs from that adopted by the Food and
Drug Administration in several ways. Under the bill, officials compensated under
the executive schedule would be required to maintain and disclose prospective
and retrospective calendars. In the Food and Drug Administration, there is only
one official, the Commissioner, who would be affected. Further, the Agency's
prospective public calendar does not include a requirement of listing of nonpublic
meetings, largely because of the fact that in a fast-moving regulatory agency it

is often difficult to predict what kinds of meetings might have to be set.

The Food and Drug Administration's retrospective calendar, for the top officials

I listed earlier, requires listing only of contacts with individuals outside of the
Federal Government. S. 1289 can be read as requiring that all executive schedule
officials di.sclose their entire daily agenda, including internal meetings. We would
question the value of ha%ing these officials list their everyday stream of routine,
nonpublic meetings with other Government officials and employees. Also, under
our regulations, there are exemptions from public disclosure where disclosure of
the existence of a meeting would prejudice a pending enforcement proceeding
(e.g., a meeting with an informant) or invade privacy (e.g., a meeting with a job

applicant) .
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S. 1289, like our regulations, provides that meetings with the working press
shall not be included in the retrospective calendar at this time. However, our
decision was an interim one upon which the Agency will invite particular
comment.

FOOD AND DRUG ADMINISTRATION'S EXPEHIIENCE

Finally, Mr. Chairman, you asked us to provide you with our insights based on
our experience under our ex parte contact and open calendar procedures.
Our major observation would be that adopting clear rules on Agency procedures

is but an important first step. The more difficult pha.se is achieving compliance,
which may involve a process of reeducation and getting people to abandon long-
held habits.

One reason why procedures on documentation of contacts are not always
followed is that it may be more efficient to not do so. Officials in a busy agency,
such as ours, tend to want to spend their time dealing with a substantive regula-
tory or .scientific issue which is demanding attention rather than going through
the procedure of reducing to writing the substance of a meeting or conversation
that they have just had.

AVhat must be understood by all is that other values demand that newly
rigorous procedures be followed : the openness in Government which these proce-
dures promote helps secure our freedom, improve Agency performance, and
enhance public confidence in their Government.

In addition, we have found that one must not underestimate the importance of

working out the mechanics of implementing these procedures. We have noticed
a problem of identifying which Food and Drug Administration official is respon-
sible for writing the memorandum of a meeting, where several officials were
present. Our procedures have dealt with this by charging the official who presides
over the meeting with the task of seeing that a memorandum is prepared. This
promotes certainty as to whom is responsible for the task, and improves account-
ability. There are also practical difficulties in assuring that memorandums and
public calendars are complete, accurate, and done in a uniform manner. These
difficulties must be overcome not only by prescribing rules, but also by monitoring
compliance.
We should also mention the impact that procedural changes, such as our open

calendar policy and Freedom of Information regulations, can have on an Agency's
programs. At the present rate, we are receiving an average of 130 requests per
week under the Freedom of Information regulations, many involving complex
issues. A number of Freedom of Information requests for memorandums of meet-
ings stem from our use of the open calendar.
We would have to report that opening up agency procedures does not always

lead to the results one might have expected. The greatest interest in how our
top officials spend their time is shown, not by consumer organizations, but by
the regulated industry. Similarly, we have observed that the industry and their

representatives are taking advantage of our broad disclosure policies under the
Freedom of Information Act to a much greater extent than are the general press,

con8umer.s, health professionals, or scientists.

It is interesting to note that once we responded to Congressional and consumer
concern about secrecy through reform of our Freedom of Information procedures
and by instituting an open calendar, interest in obtaining access to information
on Agency proceedings among Congress and consumers has diminished, while

industry interest has increased.
AVhile this trend has been somewhat disappointing, we are convinced that the

policies we are striving to follow, which stress openness and maximum disclosure,

strengthen the Agency, and increase confidence in the integrity of the Agency's
decisions. We also believe that it is a tenet of our society that things be done
this way.
From our perspective, Mr. Chairman, we believe our actual record of experi-

ence demonstrates that the legitimate objective of S. 1289 can be addressed under
current law and administrative authority, and that additional legislation is not
needed as far as the Food and Drug Administration is concerned. S. 1289 would,
however, apply to every executive branch agency including those that do not have
regulatory responsibility. Such application may be inappropriate in the nonregu-
latory sphere, and we urge this subcommittee to seek the views of a representative
sample of the nonregulatory Federal agencies.

Mr. Chairman, this completes my formal statement. My colleagues and I will be

pleased to answer any questions you may have.

[Food and Drug Administration guidelines and regulations follow :]
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MRMORANDUrvI Dnr.Mr)Mi-,.\-r oi; iu-ai.th, r.ni-c.vr/o.v. aM) \\'i;r.rAi;iv

I'Utji.ic: iif.M.Tii !>r.KVR:i;

r(H)l> A\l> l)l<Ui; ADMINI.viKATION

TO A] J. FOA KraplCiycci; DATi': Scptcmliei- 18, 1974

rkOM The Coim:ilt:r. loner

SUBJECT: Memoranda of Mectines (including telephone conversations)

The FDA Policy Board has been considering new FDA administrative piro-
cedurcn since last fall. Proposed regulations will be published in the
Federal Rcr.i ste r this fall. In the interim, I am releasing some of OUC
conclusions for iinraediata iRpleraentation.

As a result of my expressed commitments to maintain the Integrity of
the regulatory processes of this Agency and to promote openness in

Government, I am hereby reaffirming, as written policy, the long-
standing practice of preparing memoranda of important iiieetings (including
teleplionc conversations) between FDA personne], and persons outside the
Federal Government.

Memoranda of meetings (including telephone conversations) held between
employees of the Pood and Drug Administration and jierscns outside the

Federal Govcrnmsnt involving an important matter, a decision or an

issue, or statements or advice or conclusions to which future reference

may be required as part of the administrative record, will be promptly
written and become part; of the official files.

These memoranda will be publicly available upon request, except for those
which fall under the exemptions provided in the Freedom of Information N
Act and regulations, or which contain information prohibited from disclo*
sure by existing statutes.

Ill each case, these memoranda are to contain the following. Informatlont

a. Date of meeting or conversation;

b. Kamcs of participants and affiliations;

c. Location of meeting;

d. Statement of subject matter discussed, Including any conclusions,
decisions, agreements, or follow-up actions.

Memoranda are to be brief and concise. Discussions, arguments, etc., are
not required to be included, only the final actions.

There have been only a few Instances thus far vhen discussions with repre-
sentatives of regulated induMtries have not been recorded. But each one
of these situations creates a problem for the agency in reviewing a parti-
cular decision. In addition, we run the risk of losing public confidence
111 the Integrity of our decisions. Consequently, I am again asking each
of you to adhere to these procedures for documenting meetings and telephone
conversations.

Alexander M. Schmidt, M.D.
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rui:r,ic iiiiAi.iii .si;ii\i(.r.

yoon AMJ IIRUC. AlJMINlSlK.VnON

ocr2M.q";;i
TO Sec b0l0l7 DATt:

>"RONf : Co;ivnissicnor of Food and DrufjS

M:i«iu.r:
piiijiic Cnltndar

As a furthfjr step lo fulfininq my conimiteont to an open Aqoiicy, I am

askir.'j thtM all FCA officiols dcsicjntitcd by this memo cor,;pile a weekly
record showinq for tlio previous week the n-eetinqs find events, both open
and closed, in v.-hich they were involved with regiil;;ted industry or other

groips imd individuals outside the Federal Governi'ent. The calendar
shall include all reetinas, conferences, seminars, speeches, and social
events sponsored by regulated industry.

In addition to this retrospective listing of individual meetings and

events, each weGkly report shall include a prospective listing of all

open public nec'tinns and other public proceedings of the FDA which do
not appear in li-e r.onthly FEri:nAL P.FGJSTLP, notice of advisory corraiittee

meoings. Each [.respective report shall cover a four-\Jcck period.

All reports, bcih retrospective and prospective, shall he delivered no
later than 10:30 a. m., eacli Friday, to Iho Office of the Assistant
CoiMmissirriLT for Public Affairs, Rocm IGCi?, Parfclawn. ACPA will rc-

prouucu Uiu dCcuMulated infoniation and distribute the jiublic calendar
by close of business the sere day.

Each issue of the public calendar shall be posted in the following plactiS:

1. Public Records and Docun;ents Center, ACC

2. Office of the Assistant Corrmissioner for Public Affairs

(Park lawn end FOG ^8)

3. A central place in each Bureau

4. A central place in each Field office

It shall be the responsibility of ACPA to provide copies for posting and
1t shall be the respcnsiLil ity of the offices na-ed to select an appropriate-
place and insure irmediate posting.
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Pago 2

To avoid duolirc^te rmortinci of rotro^pocti'vo rncetinos or cvrnts, it

shall be tliH; rcr.ponsiln li ty of the pi-er.icling FDA official,' or lead

petrLicipant, to rcjiort the I'-^etiini or event for the public calendar. Mo
other FDA officials n-ed report. It sliall be the further responsibility
of the office of the reportinfj FDA official to respond to requests from
the public for sur.nary minutes of the n:eeting, if such ninutes are

available. Memoranda of meetings will be kept and made available in

conformance with my mcrorandum of Scpteniber 18 (attached).

For the inonient, contacts with inci.hers of the working press shall not be
included on the calent'ar. This issue will be addressed in the proposed

procedural iX'ciulaticnt , and a final decision will be made after full

consideration of pil>lic comir,ent. leleptionc conversation^, and meetincs
with other govcrnni;;nt officials may bo includsd, but reporting is not

mandatory, f'eetings and telephone conversations, disclo!,ures of which
would compromise regulatory enforcement activities or constitute an

invasion of privacy, are excluded from the procedures outlined in this
nemo .

If a laroe number of FDA staff or non-FDA participants are at a meeting,
simply indicate the fact instead of giving the full list of names. For

example, if uureau of Biologies has an influenza workshop, attended by
12 FnA staff and 37 non-FDA participants, list only the numbers, not
the names.

The prospective mieoting calendar shall be restricted to open public
proccedinr.is of the Food and Drug Acfministration. It shall not include

speeches by FDA officials at events not soonsored by FDA, or meetings
with iiny grou;i or individual not open to attendance by the public. The*

Office of I.Cjis Iv.tive Scrvics shall provide a listing of all scheduled

hearings be .'ore the Congress. The Corimi ttee f'anagohient Office in ACS
shall provide ACPA v/ith the ronthly Ff.DL'i'.AL RFGISTFR announcement of

meetings of advisory grouns for inclusion witn the calendar. ACS will
also pror:;ptly provide ACPA with information about meetings which are
scheduled after the routine monthly FEDFRAL REGISTER announcement has
been made. Such m.eetings will be listed on the prospective calendar in
addition to FEDERAL REGISTER announcement. General Counsel will report
on all upcoming court proceedings. No other FDA officials need report
such meetings.

I realize this system will pose an additional burden on all of us, hut T

feel it is essential in today's critical climate if the FDA is to maintain
full credibility with its own staff and the public. Please understand,
therefore, the importance that I attach to compliance with this procedure,

I am fully aware that FDA officials, other than those who are required to

report for the public calendar, hold important outside meetings, f.'evertheless,
practicality demands a cut-off at some point, and I feel the point I have
chosen will protect the integrity of those levels of FDA leadership respon-
sible for and involved in final decisions on any given matter of policy.
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Page 3

I would emphasizes thot this rorma i caionacr in no \ie.y reiniVLb unuit: run
_

officials not (Jes.ionr,tefl for listinq on the cnlcndar frori full responsibility

for following all established rules of public responsibility for their

activities.

Alexander M. Schriidt, M. D.

Attachment

Addressees:

Deputy CoT.ini SSI oner

Associaic and Assistant Coiv.rrn'ssi oners

Deputy Associate and Deputy Assistant Con;missr.oners

General Counsel, Deputy General Counsel

Executive Director of Regional Operations, Deputy EDRO

Bureau Directors, Deputy PAireau Directors

Director, Mat!. Ctr. for Tox. Res., Deputy Director, KCTR

Director, Office of Legislative Services, Deputy Director, OLS
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FOOD AND DRUG ADMINIM RATION

lEMORANBUM

^•o ALL FPA m^umr.,
^'^^^^ "^'^'^'^ ''' ""

FROM : Commissioner o£ Food and Drugs

**^'*-^''''^' Documentation of- Meetings and Telephone Conversations

This is a reminder to all employees that formal procedures exist vithln
FDA to ensure that the Agency conducts its affairs in an open manner
End maintains an accurate record of its decisions.

In my memorandum of September 18, ^9^^, I stressed the Importance of pre-
paring memoranda to record important meetings and telephone conversations
betv/een KDA employees and persons outside the Federal Government.

Since that time, there have been several instances when telephone conver-
sations between staff members of FDA and representatives of regulated
industries have not been documented. Conscqviently, I must assume that

guidelines for documenting meetings and telephone conversations must not
be entirely understood throughout the Agency.

1 remind all of you that you must prepare a memorandum for the record of
any meeting or telephone conversation with someone outside the Federal
Governinont when your discussion pertains to an important matter, a decision
or an issue, or statements, advice or conclusions to which future reference
ciay be required as part of the administrative record. Your memorandum
should contain the following information:

1( Date of meeting of conversation;

2» Names of participants and their affiliations;

3« Location of meeting; and

A. Statement of subject matter discussed, including any conclusions,
decisions, agreements, or follow-up actions.

All memoranda that relate to any petition or regulation formally pending
before the Agency must be promptly filed with the Hearing Clerk and made
a part of the public administrative record of the proceeding.

All FDA Employees

All memoranda which relate to any petition or regulation foriiially
pending before the Agency shall promptly be filed v/lih the. Hearing Cleric
and made a part of the public adminir.Lrative record of the proceeding.

Adherence to this policy should result in more complete records and
Infortnation so necessary in making sound decisions and promote public
confidence in our regulatory activities.

Alexander M., Schmidt, M.D.
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Senator Kennedy. Our next witness is Mr. Eric Fygi. Mr. Fygi
joined the Federal Energy Agency in February 1974 as Assistant Gen-
eral Counsel. In March 1975 he was appointed Deputy General
Counsel.

STATEMENT OF ERIC J. FYGI, DEPUTY GENERAL COUNSEL,
FEDERAL ENERGY ADMINISTRATION, ACCOMPANIED BY W.
DENNIS SUMMERS

Mr. Fygi. Mr. Chairman, with me today is W. Dennis Summers, Spe-
cial Assistant to the General Counsel, who has participated in the

development and the carrying out of the program reflected in the

regulations about which we are asked to testify today.
We appreciate the opportunity to appear before you to discuss

FEA's regulations concerning oral communications from persons from
outside the Agency, our so-called lobbying regulations, i understand

that, although this subcommittee will be considering a bill on this sub-

ject, S. 1289, we have been asked today to summarize our regulations
and to comment on our experience to implementing them.

First, I would like to mention briefly the reasons why FEA decided
to adopt these regulations. I believe the background will be useful in

examining the operation of the regulations in practice, and may be

helpful when the subcommittee ultimately considers the legislation
before it. Second, I will describe the substantive requirements of the

regulations themselves, placing particular emphasis on the scope of
their coverage. Third, I would like to share with you some of our ex-

perience in implementing the regulations, including some of the diffi-

culties that we have encountered in their operation.
When FEA's predecessor, the Federal Energy Office, was estab-

lished during the Arab oil embargo in December 1973, it faced the

formidable task of allocating supplies and regulating prices in an in-

dustry which is unsurpassed in its resources and complexity. During
and following the period of the embargo, it became increasingly appar-
ent that enforcement of FEA's regulatory programs would necessitate

frequent contact with the oil industry, with producers and refiners

as well as retail marketers and others in the chain of distribution. In

addition, due to the pervasive economic impact of FEA's programs
and i)olicies, the views, suggestions and criticisms of the private sector,

the Congress, other Federal agencies and the public-at-large frequently
have been brought to bear upon FEA's policymaking process. As a

result, the Agency has had to consider and balance often competing
interests in order to carry out its statutory duties in the public interest.

In order to maintain the integrity of FEA's decisionmaking process
and to ensure that FEA's programs and policies would be developed
in an open atmosphere, FEA adopted internal procedure for preparing
and maintaining records of communications and contacts between cer-

tain FEA employees and persons outside the Agency. At the time

when the regulations were adopted, FEA, like most other Federal

agencies, had no formal procedures for recording communications
from persons outside the Agency. The regulations as adopted require
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FEA employees in grades GS-15 and above to maintain written rec-

ords of oral communications received from so-called "noninvolved

persons" who express an opinion or viewpoint on the merits of a specific

application, petition, appeal, investigation or enforcement pro-

ceeding pending before FEA. The regulations require records of com-

munications from "noninvolved" persons, rather than from actual

parties to applications or proceedings, in order to identify and record

sources of influence that would not otherwise be apparent. Each such

contact must be recorded on a form which requires certain minimal

information, including the name of the communicant, the application

or proceeding involved, the organization or entities represented by the

communicant and the subject matter or matters discussed.

NO RECORD REQUIRED FOR ROUTINE REQUESTS FOR INFORMATION

No record is required, however, for routine requests for information

concerning the status of a matter, such as inquiries regarding when
FEA actions were or may be taken, the identity of parties or staff

personnel responsible for a matter, or the availability and location of

public information concerning a particular matter. Completed record

forms are placed in the appropriate subject matter or case file and

thereafter become part of the permanent record of that particular
matter.

in addition to records of outside contact, the FEA regulations re-

quire the administrator, deputy administrators, the General Counsel

and all assistant administartors and directors of FEA offices to

maintain logs of their meetings concerning FEA policy issues with

persons from outside the Agency. These records must identify the

organizations and entities represented by each participant, and include

a brief summary of the subject matter or matters discussed.

Finally, the regulations require FEA's Office of Public Affairs to

make available to the public, upon request, lists identifying the par-

ticipants and general subjects discussed during all meetings that have

occurred between the administrator, deputy administrators, assistant

administrators or the General Counsel and persons from outside the

agency during the preceding 2-week period. The Office of Public Af-

fairs also distributes copies of these lists to interested parties on a

regular basis. The meeting list requirement was imposed in order to

facilitate public awareness of the identities of those who meet with

senior FEA officials.

Perhaps an immediate question which arises in connection with these

regulations is whether, or how well, they work given the arduous re-

sponsibilities carried out by FEA from its inception. To a large degree

we sought to assure the feasibility of these regulations in advance by

defining precisely the scope of their coverage. By limiting the record

of outside contact requirement to employees in grades GS-15 or above,

for example, FEA accomplished the purpose of the regulation with-

out unduly burdening the agency by including a larger number of

employees whose contacts with outsiders would present but a remote

likelihood of abuse. Furthermore, the exclusion of routine contacts,

such as requests for status reports, from the record of outside contact

requirement has reduced the volume of required records without dimin-

ishing the effectiveness of the regulation. Similarly, our meeting log
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requirement is applicable only to the FEA administrator, deputy
administrators, the General Counsel and all assistant administrators
and office directors. Thus, records of meetings on policy matters are,

appiopriately, required only of those FEA officials with substantial

policymaking responsibilities.
In short, FEA has attempted to balance the need to demonstrate and

record its openness with the obvious administrative burden which
would result from requiring every employee to record every meeting
and telephone conversation with a person outside the Agency.

In terms of implementing our regulations we have found that

although the system is workable, it is not perfect. For example, we
have encountered some administrative difficulties in responding to

requests for public access to record of outside contact forms. Requests
for these forms often seek disclosure of records involving a general
subject, as opposed to seeking disclosure of records identified in the

manner used to index the specific matters covered by the regulation
—

namely, applications, interpretation requests, appeals, petitions for

redress and investigation or enforcement proceedings. Since most of

FEA's records involving such proceedings are indexed by the name
of the party or respondent involved, the search for records according
to subject matter is somewhat imprecise and burdensome. Although
this is not an insurmountable problem, we believe that this regulation

may require additional indexing and other clerical demands not pre-

viously anticipated.

FEA OFFICIALS MUST PREPARE MEETING SUMMARIES

In addition, we have found that one aspect of the meeting log re-

quirement is somewhat burdensome. In order to comply with the

requirement for a brief summary of the subject matter or matters

discussed, the senior FEA officials covered by the regulation must

prepare summaries of the substance of each of the numerous meetings
they attend. Because of the demanding schedules of these officials, the

summaries prepared often are sketchy and imprecise in detail. By way
of contrast, since the meeting list requirement simply calls for a state-

ment of the general subject discussed, rather than a summary of the

discussion, it is much less burdensome to administer.
In this regard, Mr. Chairman, I would like to emphasize the desir-

ability and utility of recording and disclosing these meeting lists. FEA
has found that, while compilation of these lists is relatively simple, it

provides a valuable service to the public. I might add that these lists

are not only available for viewing in FEA's public reference room,
but they are also regularly distributed to interested parties on request.

In conclusion, Mr. Chairman, I believe that FEA's regulations have

proA^ed well-suited to the agency's particular objectives and statutory

responsibilities. In addition, it is clear that the problems to which I

have referred are by no means fatal to the operation or purpose of the

regulations. FEA's approach to this problem has, in my opinion, con-

tributed to openness in GoA'ernment in a meaningful and responsible
way. I hope that our experience will be useful to the subcommittee.
Thank you.
[The regulations referred to above, as they appeared in the Federal

Register, follow :]
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WEDNESDAY. SEPTEMBER 25. 1974

WASHINGTON, DC.

Volume 39  Number 187

FEDERAL CNCRGY ADMINISTRATION
Rules

Certain oral communications; es-
tabUshment of procedures 34395

•.',mr>

CHAPTER II—reOERAL ENERGY
ADMINISTRA-'ION

PART 204—RECORDS OF ORAL COM-
MUNICATION WITH PERSONS OUTSIDE
FEA

EsUMIshimnt of Procedures to Record
Certain Oral Communications

The Federal Energy Administration
("FEA") hereby establishes Part 204 of
Its regulations In order to provide Inter-
nal FEA procedures for preparing and
maintaining written records of oral com-
munications received from persons out-
side FEA concerning applications, peti-
tions, appeals, Investigations, or eriforce-
ment proceedings being considered by
PEA. The new Part also sets forth pro-
cedures for maintaining logs of meetings
between the Administrator, the Deputy
Administrator, the General Counsel, As-
sistant Administrators or Directors of
FEA Offices and persons outside the
agencT concerning FEA policy Questions.
Finally, procedures are established for

preparing and making available to the

public a list of all meetings that have
occtirred between the Administrator, the

Deputy Administrator. Assistant Ad.nln-

Istrators or the Oeneral Counsel and per-

sona outside FEA during the preceding
two-week period.

Part 204 is designed to maintain the

integrity of FIA's decision making proc-

ess, to insure that FEA's pr grams and

policies are developed and Implemented
in an open atmosphere and to promote
public confidence In the agency.

Section 204.1 sets forth the general or-

ganization and objectives of Part 204

Section 204 2 contains the definitions ap-

plicable to this part.
Under the provisions of 9 204 3. FEA

employees In grade Q3-15 and above, will

be required to prepare and maintain
written records of oral communications
received from "non-Involved" pei-sons

expressing an opinion or viewpoint on a

speclfle application, interpretation re-

quat, •Bpsml, petition for special re-

dress, lB*«tl«nUon, or enforcement pro-

oaedlnc pendlnc before FEA. The pur-

pose of the requirement that written rec-
ords be maintained on communications
from "non-involved

'

persons, rather
than from actual parties to applications
or proceedings, is to insure that souncs
of influence tha.t would not others Lsc be
apparent to the public are Idcntirled.
Section 204.3 also prescribes the form to
be utilized in reporting couvei-^ntionj.
Such forms will provide information on:
The name of the communicant, the ap-
plication or proceeding involved, the or-
ganization or entities represented by the
communicant, and the subject matter or
matters discussed.
Under the provisions of 8 204 4. the

Administrator, the Deputy Administra-
tor, the General Counsel, and all Assist-
ant Administrators and Directors of FEA
Offices will be required to maintain rec-
ords of their meetings with persons from
outside the agency concerning FEA
policy questions. These records will Iden-
tify the organizations and entitles repre-
sented by each participant and will pro-
vide a brief summary of the subject
matter or matters disciissed.

Section 204 4 requires the Office o.'

Public Affairs to distribute to Intcreilcd
parties a list of all meetings that have
occurred between the Administrator, tlic

Deputy Administrator, Assistant Admin-
istrators, or the General Counsel and
persons from outside the agency duiine
the preceding two-week period. Tlie.so
lists will also be made available to the
public In the Office of Public Aflaii.s'
Public Reference Room.
Because Part 204 pertains to rules of

internal agency procedure and pi-act:ce.
fonnal notice and public hearings are not
required.
In consideration of the foregoing, a

new Part 204 of Chapter n, TlUe 10 of
the Code of Federal Regulations is hei'e-
by established.

Issued In Washington, DC,
tember 20, 1974.

on Sep-

ROBEllT E. MONTGOUIRT, Jr,
General Coufuet,

Federal Energy Adminbtration.

FEDERAL ENERGY ADMINISTRATION

WASHINGTON, D.C. :j:61

September 1974
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nisfif. RULES AND KEGUIATIONS

Part 204 is added to CltuAer n to read (f) "Person from outside the agency'

as follows: means a person not employed by FEA or

detailed to FEA by another Federal

204 1 Purpose »nd 6cop«. ^^^""^^.'.^ .-., , ,  j ..

204.2 Deoinitions. 'B' Petition for special redress

204.3 PrepBirfctlon of record of oiiuide roQ- means a "Petition for Special Redres.s

tact form*. and Other Relief" filed with the FEA
204.4 Preparation of mectins loc'i Offit e of Pi ivate Grievances and Redress
204.5 Public record of meetings. pur.'iuant to section 21 of the Federal

AvrHORrrv: Federal Energy Admlbi.-tra- Energy Administration Act and Part 205

lion Act of 1974. Pub. L. !>3-275: E O. 11790. of this chnplcr.
39 FR 23185. coai-i i. t i r .i

5 -t)l-> I rrparulion €»i rridrn of tml-iile

5 204.1 Purpose and .Sciipc, i-onlji t Inrm".

TIlis part establi.*es repilntion"; for la'. All FEA employees in piades GS-
Ihe preparation and maintenance, by 15 and above shall prepare a "Record of

specified FEA employees, of written re- outside Contact Form" ("Record Fonn")
ports and meeting logs regardinf certain „n each oral communicalion received un
types of oral communications received pei.'^on. by telephone or otherwise' from
from and meetings held with persons ^ non-Involved person expressing an
from outside the agency. Procedures arc opinion or viewpoint on a specific appU-
also established for the prep.-xration and cation, interpretation request, appeal, pe-
distributlon to the public of a list of all tuion for redress, investigation, or en-

meetings that have occurred between the foicement proceeding pending before

Administrator, the Deputy Admlnlstra- FEA. Provided. That no Record Form
tor, Assistant Administrators, or the shall be prepared for routine requests for

General Counsel and persons from out- information concerning the status of a

side the agency during the prececding niat It. including, but not limited to. In-

two-week period These reg\il3lions and riuiries regarding when FEA actions were

procedures are designed to m.iintain the or may be talicn, the identity of parties

integrity of FEA's decision making proc- or staff personnel responsible for a mat-
ess, to Insure that FEA programs and ter. or the availability and location of

policies are developed and Implemented public information concerning a matter,

in an open atmosphere, and to promote cb) The form set forth below, entitled

public confidence in FEA. "Record of Outside Contact Form", shall

6 201 •» Drnniiioiu.
^^ ^^'^ '" complying with the provLsions

3 iv*.-
pj paragraph (a) of this section.

As vised In this part— „ ,., ^
(a) "Appeal" means a request for fur- «'^'^°'"> °'' 0"""'= ^""^"^

ther view of an order or Interpretation
or of any action taken In response to an (Tdeniity of Application, petition for Ro-

nnnlication ''''^^- APP^'I. Interpret"""" Request.

(b) "Application" means a re<,uesl for
JlJ^Jt," dV'°"

" ^'''o'^^'^"' Proceeding

an exception, exemption, assignment or

adjustment, modification or reclsion. or Name of Conrununlcant

rz„ Oiganl2.Ttioiis or Entitles Represented

(c) "Enforcement proceeding" means - - ~
a proceeding relating to the preparation £);.t;";nd Vtme Vr'co'rmiiunicatrJnrillllll"
and Issuance by FEA of notices of prob- pm^e or Method of communication
able violation or remedial orders. Brief Suirunary of Subject Matter(s) Dls-

(d) "FEA" means the Federal Energy cussed:

Ad m'lM St ration,

ft) "l>lonlnvolved person" i-. >-.is a - "
";^"''::,V^' i,„'

"

person vi'ith whom contact would nor- Naml
mally not be made In the routine proces- office III'^III""""
sing by FEA personnel of an application.

'"" ""

interpretation request, petition for spe- <c> Completed Record Forms shall bs

clal redress, appeal, investigation or en- placed In the appropriate subject matter

forcement proceeding and IncludJ*, but or case file and shall thereafter becomo

Is not limited to, a Member of Congress part of the public record, if and when a

or his staff, an employee or ofBclal of public record of that particular matter

another government agency or of the Is established. II the communication

Executive Branch, and any other person concerns an appeal before the Office of

In public or private life not directly In- Exceptions and Appeals, the completed

volvcd in the matter It does not in- Record Form shall be inuncdiately trans-

elude an official or employee of FEA. or mitted to that Office where it shall be

a person from outside the agency with placed In the appropriate application or

whom an employee would be expected enforcement proceeding file: Provided.

routinely to communicate In the normal however. That such Record Foi-ms shall

course of processing the matter, includ- be maintained separately from the mat«-

Ing but not limited to, the applicant, rials upon which the Review Commltte*

the person requesting an interpretation, may rely in reaching a final decision,

an appellant, a petitioner for special
§201.4 Preparaiion of meriinglops.

redress, a person under Investigation, an =
. ^ , , . . ,», T^»,^„^„

Informant in an Investigation, a person (a) The Administrator, the Deputy

charged with a violation, a party or wit- Administrator, the General Counsel, and

ness to a proceeding or the attorney rep- all Assistant Administrators and Dlrpc-

resenting such persc-u. tor,^ of FEA OfIi.es shi 11 inalitain log3 ol

their meetings with persons from outside
the agency concerning FEA policy qucji-
tiorts.

(bi The meeting logs prepared pursu-
ant to paragraph la) of this section

shail reflect, at a minimum, the date and
place of each meeting, the name of each
participant in the meeting, the oi-ganiza-
tions or entities represented by each
participant, and a brief summary of Ulp
subject matter or matters discus.scd,

t; 20 f.3 Piiblic rrroril of nirrliiifr?:*

(a> Within one week after the l.lHl

and the end of each month, the Admin-
istrator, the Deputy Administrator, each
As.sislant Administrator, and the Gen-
eral Couiv.el shall submit to the OfTic?

of Puljlic Affairs a list of all meetings thai

they have held with persons from out-
side FEA during the prececding h.ilf-

month period. Tlie list shall contain the
date of each meeting, the names of all

participants, the entities represented
and the general subject discussed.

(bi The Office of Public Affairs shall
make the lists prepared pur.'.uant to para-
graph (a) of this section available to
tlie public, upon request, in its Public
Reference Room. In addition, the Office
of Public Affairs jhall distribute copies
of the lists to interested parties on a
regular basis.

I
FR Doc.74-22278 Filed 9-24-74:8.46Ukl

RCWM ieg:5ier, vc:. 39. nc. U7—wtoHESOAr. 5£?t£MJ:» is. I»74
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Senator Kennedy. Thank you very much. Have you given any
consideration to opening meetings like the Consumer Product Safety
Commission does?

Mr. Fygi. Well, Mr. Chairman, we already do have many open

meetings in the context of the requirements of the Advisory Commit-
tee Act, as further amplified by the peculiar requirements of our own

organic legislation which, in effect, requires that anything resembling
an advisory committee meeting be conducted open to the public and,
under the appropriate FEA Act provision, permit members of the

public who are interested to appear and make oral presentation before

the meeting.
So once a particular meeting comes within the ambit of the advisory

committee proceedings, we already have that process in place. But

nonetheless, many of our other meetings, as I am sure you have gleaned
from our statement, are conducted privately in the more conventional

manner. f
Senator Kennedy. Why must these meetings be private ? A^Hiat kind

of information and policy is being considered that should not be in the

public domain ?

Mr. Fygi. Well, I can think of a couple of factors which might be |
germane. First, as Mr. Hutt suggested, to have a meaningful oppor-
tunity for public participation would require, in effect, some sort of

advance notice structure and the nature of many of the meetings con-

ducted at FEA involves a much shorter time frame than that which
would be associated with effective advance notice.

Senator Kennedy. Yes. But you don't have a particular drug, as

the FDA has, where emergency action might be needed for health or

safety reasons. It seems to me that the Consumer Product Safety Com-
mission would have more privileged information in terms of patents
or trademarks than the FEA would.
Mr. Fygi. Well, I most respectfully disagree there, Mr. Chairman,

as to the degree to which we acquire and obtain proprietary
information.

Senator Kennedy. Consumer Product Safety Commission also

acquires proprietary information.
Mr. Fygi. Precisely.
Senator Kennedy. What sort of things must FEA take action on

that cannot wait for a week's notice ?

Mr. Fygi. Despite the lack of statutory analog between, say, for

example, the Allocation Act and the Food, Drug and Cosmetic Act,
where we would have to condemn somethinq: in the public interest,

simply the nature these days of the responsibilities placed on the FEA
and the demands placed on the agency by the Congress as it considers
the legislation we have submitted before it, has resulted in a tempo
which is wholly dissimilar from such advance planning as would be
entailed in the concept of advance notice of all meetings.

Senator Kennedy. Well, I haven't heard any good examples of

why FEA cannot give a week's notice on matters of policy that are

major, fundamental, and rather basic. I haven't heard any good exam-
ples from the other witnesses either.

Mr. Fygi. Well, it is not a flavor which is particularly susceptible
to being reduced effectively to a narrative. But nonetheless, the state-
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ment I have made, I think, accurately conveys the nature of the cal-
endars of all of the senior FEA officials, particularly these days.
That would be one factor

;
1 do not think it is the only legitimate

factor. I think we do have real, legitimate balancing requirements to
take into account, again, as Mr. Hutt has suggested during his com-
ments, and we have to examine what the benefits, if any, may be of a
general policy that would entail, as I understand your suggestion, con-

ducting every meeting by a principal in the agency in public. And that
is really the kind of analysis we have to take into account in consider-

ing such things. It is an evocative idea, and we would be glad to con-
sider it in the context of our regulations, but we will have to do some
balancing as has been suggested here today.
Senator Kexnedy. Do your logging requirements include meetings

with Congress, White House, and other agencies?

FEA LOGGING REQUIREMENTS INCLUDE CONGRESSIONAL AND WHITE HOUSE
CONTACTS

Mr. Fygi. Our logging requirements? Yes, sir, they do. Are you
speaking particularly there of the logging of noninvolved party
communications ?

Senator Kennedy. Yes.
Mr. Fygi. Yes, they definitely do. In fact, the regulation states ex-

plicitly that it applies to communications from Members of Congress.
Senator Kennedy. "Why wouldn't FEA log primary interest groups

as well ?

Mr. Fygi. Well, the thinking there was that the basic purpose of the

logging requirement was to reveal in the Agency's records instances
where something unusual had occurred during a particular adjudica-
tive or investigative matter.
And it is foreseeable that the petitioner himself, for example, or his

counsel, may well make a telephone call to someone who is handling
the matter. But the real harm we sought to avoid Avas unforeseen at-

tempts to influence the outcome of the case made by people who would
not ordinarily be involved with no record of these approaches pre-
served in the case file.

Senator Kennedy. Well, yes. But if parties try to influence a case, it

is all right, but if others do it, it is not ?

Mr. Fygi. Clearly a petitioner is going to attempt to influence the

outcome of his own case. That is really what he is there for. And the

potential abuse that this requirement is aimed at is a lateral intru-

sion, if you will, of someone who could have questionable business in-

terfering in the merits of a particular matter. So that is the reason for

the distinction.

Senator Kennedy. Isn't the issue how parties influence a case, not
whether the case is influenced by them ? Isn't that the nub of the prob-
lem ? For example, it seems that Exxon does not have to log anything
and none of the people that talk to Exxon have to, but everybody has
to log in various other kinds of groups, consumer groups and others.

Isn't the public entitled to know what Exxon is doing, both officially
and unofficially, in terms of its contracts?
Mr. Fygi. Well, it is but
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Senator KIennedy. And how Exxon is doing it? Why is that not

important?
Mr. Ftgi. I think you have to recognize that these regulations did

not seek to come to grips with all of these issues, but rather discrimi-

iiatecL if yon will, ami focused on a particular way the potential abuses

could occur. So accordingly, they do not purport to be an omnibus as-

surance of procedural equity in the way FEA does it business.

Senator Kennedy. Isn't that important, though ?

Mr. Fygi. It is, indeed, but I would say that in order to come to

grips with that issue as to how we really do our business, would entail

a much broader inquiry, examining the entirety of our procedural
regulations. Other mandatory administrative requirements as record-

ing telephone calls on the merits of particular cases, are not within
the context of these regulations, and these regulations are just a piece
of the picture, if you will. To get an accurate idea of how FEA does
its business, it is necessary to take into account these other factors,

including some of the peculiar statutory requirements we function

under in the FEA Act.
Senator Kennedy. Does the Agency think that is important to con-

sider those factors or not important ? Will they be considered or not ?

Mr, Fygi. Oh, we do consider it important and I believe we have a

very sound system.
AH I am saying is that the scope of these regulations is limited to

one part of describing how we are to carry out our business in the pub-
lic interest, and to get an accurate idea of other measures we have em-

ployed to assure that decisions are made in the proper manner, it

would be necessary to broaden the inquiry substantially.
Senator Kennedy. Have particular situations arisen where having

logs and summaries proved useful to the Agency ?

Mr. Fygi. Well, I am aware of none in which I could say with as-

surance that this proved to be a handy thing. But in general we antici-

pate that these requirements will prove useful, for example, during liti-

gation if issues of fact arise concerning any of the events recorded
under these regulations.
So on balance, our approach has always been that these regulations

are a useful management tool, if nothing else, as well as carrying out
the equitable purposes for which they obviously are primarily
intended.

AVlien we adopted them we did so under the premise that perhaps 75
or 80 percent, if not 100 percent, of the practices to be required under
these regulations ought to be occurring anyway, just under principles
of sound management by the principal officers in the Agency.

Senator Kennedy. Has this inhibited industry's contacts with the

Agency at all ?

Mr. Fygi. I do not believe it has inhibited contacts by members of the

public with the Agency, no.
Senator Kennedy. How about the oil industry?
INIr. Fygi. Well, I was scanning some testimony to be delivered this

morning which suggested that a rather high preponderance of the

meetings recorded involved industiy people, but until this morning
I had no idea what the proportion was. But it would appear that if the

proportion is accurately conveyed in the figures contained in that testi-

mony, it would not appear that there has been a substantial disincentive
for meetings to occur.
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Senator Kennedy. Thank you very much. We will stay in touch with
you.
Mr. Fygi. Thank you very much.
[The prepared statement of Eric Fygi follows:]

Prepared Statements of Eric Fygi, Deputy General Counsel, Federal Energy
Administration

Mr. Chairman, members of the subcommittee, I appreciate this opportunity to
appear before you to discuss FEA's regulations concerning oral communications
with persons from outside the agency—the so-called lobbying regulations. I
understand that, although this subcommittee will be considering a bill on this
subject, S. 1289, we have been asked today to summarize FEA's regulations and
to comment upon our experience in implementing them.
My statement consists of three principal parts. First, I would like to mention

briefly the reasons why FEA decided to adopt the regulations. I believe that this
background will be useful in examining the operation of the regulations in
practice, and may be helpful when the subcommittee ultimately considers the
legislation before it. Second, I will describe the substantive requirements of the
regulations themselves, placing particular emphasis on the scope of their cov-
erage. Third, I would like to share with you some of our experience in imple-
menting the regulations, including some of the difficulties that we have en-
countered in their operation.
When FEA's predecessor, the Federal Energy Office, was established during

the Arab oil embargo in December 1973, it faced the formidable task of allocat-

ing supplies and regulating prices in an industry which is luisurpassed in its

resources and complexity. During and following the period of the embargo, it

became increasingly apparent that enforcement of FEA's regulatory programs
would necessitate frequent contact with the oil industry, with producers and
refiners as well as retail marketers and others in the chain of distribution. In
addition, due to the pervasive economic impact of FEA's programs and policies,
the views, suggestions and criticisms of the private sector, the Congress, other
Federal agencies and the public at large frequently have been brought to bear
upon FEA's policymaking process. As a result, the agency has had to consider
and balance often competing interests in order to carry out its statutory duties
in the public interest.

In order to maintain the integrity of FEA's decisionmaking process and to
ensure that FEA's programs and policies would be develoiied in an open atmos-
phere, FEA adopted internal procedures for preparing and maintaining records
of communications and contacts between certain FEA employees and persons
outside the agency. At the time when the regulations were adopted, FEA, like

most other Federal agencies, had no formal procedures for recording communi-
cations from persons outside the agency. The regulations adopted require FEA
employees in grades GS-15 and above to maintain written records of oral com-
munications received from "noninvolved persons" expressing an opinion or

viewpoint on the merits of a specific application, petition, appeal, investigation
or enforcement proceeding pending before FEA. The regulations require records
of communications from "noninvolved" persons, rather than from actual parties
to applications or proceedings, in order to identify and record sources of in-

fluence that would not otherwise be apparent. Each such contact must be re-

corded on a form which requires certain minimal information, including the

name of the communicant, the application or proceeding involved, the organiza-
tion or entities represented by the communicant and the subject matter or mat-
ters discussed.
No record is required, however, for routine requests for information concern-

ing the status of a matter, such as inquiries regarding when FEA actions were
or may be taken, the identity of parties or staff personnel responsible for a mat-

ter, or the availability and location of public information concerning a matter.

Completed record forms are placed in the appropriate subject matter or case file

and thereafter become part of the permanent record of that particular matter.

In addition to records of outside contact, the FEA regulations require the

Administrator. Deputy Administrators, the General Counsel and all Assistant

Administrators and Directors of FEA offices to maintain logs of their meetings

concerning FEA policy issues with per.sons from outside the agency. These

records must identify the organizations and entities represented by each par-
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ticipant, and include a brief summary of the subject matter or matters discussed.

Finally, the regulations require FEA's Office of Public Affairs to make avail-
able to the public, upon request, lists identifying the participants and general
subjects discussed during all meetings that have occurred between the Ad-
ministrator, Deputy Administrators, Assistant Administrators or the General
Counsel and persons from outside the agency during the preceding 2-\veek pe-
riod. The Office of Public Affairs ahso distributes copies of these lists to interested

parties on a regular basis. The meeting list requirement was imposed in order
to facilitite public awareness of the identities of those who meet with senior
FEA officials.

Perhaps an immediate question which arises in connection with these regula-
tions is whether, or how well, they work given the arduous responsibilities car-
ried out by FEA from its inception. To a large degree we sought to assure the
feasibility of these regulations in advance by defining precisdy the scope of
their coverage. By limiting the Record of Outside Contact requirement to em-
ployees in grades GS-15 or above, for example, FEA accomplished the purpose
of the regulation without unduly burdening the agency by including a larger
number of employees whose contacts with outsiders would present but a remote
likelihood of abu.se. Furthermore, the exclusion of routine contacts, such as

requests for status reports, from the Record of Outside Contact requirement has
reduced the volume of required records without diminishing the effectiveness of
the regulation. Similarly, our meeting log requirement is applicable only to the
FEA Administrator, Deputy Administrators, the General Counsel and all As.sist-

ant Administrators and Office Directors. Thus, records of meetings on policy
metiers are, appropriately, required only of those FEA officials with substan-
tial policymaking responsibilities. In short, FEA has attempted to balance the
need to demonstrate and record its openness with the obvious administrative
burden which would result from requiring every employee to record every meet-

ing and telephone conversation with a person outside the agency.
In terms of implementing our regulations we have found that although the

system is workable, it is not perfect. For example, we have encountered some
administrative difficulties in responding to requests for public access to record
of outside contact forms. Requests for these forms often seek disclosure of

records involving a general subject, as opposed to seeking disclosure of records
identified in the manner used to index the ."specific matters covered by the regu-
lation—namely, applications, interpretation requests, appeals, petitions for re-

dress and investigation or enforcement proceedings. Since most of FEA's records

involving such proceedings are indexed by the name of the party or respondent
involved, the search for records according to subject matter is somewhat im-

precise and burdensome. Although this is not an insurmountable problem, we
believe that this regulation may require additional indexing and other clerical

demands not previously anticipated.
In addition, we have found that one aspect of the meeting log requirement is

somewhat burdensome. In order to comply with the requirement for a brief sum-

mary of the subject matter or matters discussed, the FEA officials covered by the

regulation must prepare summaries of the substance of each of the numerous
meetings they attend. Because of the demanding schedules of the.se officials, the

summaries prepared often are sketchy and imprecise in detail. By way of con-

trast, since the meeting list requirement simply calls for a statement of the gen-
eral subject discus.sed, rather than a summary of the discus.sion, it is much less

burdensome.
In this regard. Mr. Chairman, I would like to emphasize the desirability and

utility of recording and disclosing these meeting lists. FEA has found that, while

compilation of these lists is relatively simple, it provides a valuable service to

the public. I might add that the.se lists are not only available for viewing in

FEA's public reference room, they are also regularly distributed to interested

parties on request.
In conclusion, Mr. Chairman, I believe that FEA's regulations have proved

well suited to the agency's particular obiectives and statutory responsibilities. In

addition, it is clear that the problems to which I have referred are by no means
fatal to the operation or purpose of the regulations. FEA's approach to this

problem has, in my opinion, contributed to openness in government in a meaning-
ful and responsible way. I hope that our experience will be useful to the

subcommittee.
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Senator Kexxedy. Mr. O'Neal and Mr. Robinson. Mr. Robinson is

the Commissioner of the Federal Connnunications Commission, and
Mr. O'Neal is currently serving as Vice Chairman of the Interstate
Commerce Commission. Mr. O'Neal joined the Commission in April
1973, and part of that time he was transportation counsel to the Senate
Commerce Committee. Mr. Robinson was appointed to the Federal
Communications Commission in June 1974. He has been a professor
of law at the University of Minnesota and is the author of numerous
writing^s of administrative law.

We look forward to your testimony.

STATEMENT OF GLEN O. ROBINSON, COMMISSIONER, FEDERAL
COMMUNICATIONS COMMISSION

Mr. RoBixsox. Thank you, Mr. Chairman.
I am pleased to appear today to testify in support of S. 1289. I

should point out that I do not appear in any official capacity as a rep-
resentative of the FCC. My views therefore will be entirely personal,
and they do not necessarily reflect official views of the FCC, nor do

they necessarily reflect the views of my colleagues at the FCC.
In the interest of expedition, Mr. Chairman, if I ma}^ I will submit

the statement for the record, and summarize one or two pertinent fea-
tures that I think I would like to comment on.

I should point out that the FCC does not now have rules similar to
those set forth in S. 1289. We are considering these. We have an on-

going staff study of this in connection Avith general sunshine regula-
tions. I personally hope that we would have some requirements in the
near future whether or not legislation is imminent.

I would like to comment on three major problems. AVell, let me not
call them major; they are reall}- rather minor, but they are three

prominent problems that I have with the legislation as currently
drafted, and which I urge be modified.

The first is one that has been touched on by several other witnesses.

That is the general provision that this reporting requirement be ap-

plied to all GS-15's and above. I believe that may be too broad and it

may be too narrow at the same time. It depends on the particular

agency and the particular office within that agency that is involved.
I am aware of some advantage in dealing with all the agencies uni-

formly, and a GS grade facilitates doing that. But I suggest that in-

stead of attempting to apply uniform standards, it might be prefera-
ble to simply specify that all agency members and their staffs, their

personal staffs, be subject to this reporting and disclosure requirement,
and that the agency should then go on further to implement the same

requirement for decisionmaking personnel as in the agency. I believe

that there may be some decisionmaking personnel who are lower than
GS-15. By the same token, I believe there are probably some GS-15
persons within the FCC at least, who are not truly decisionmaking
personnel, that is, they do not have discretionary policymaking
functions. This is not really a large item. It is really a minor detail.

A second difficulty I have, which I think may be potentially more
difficult and more important, is the scope of the reporting requirement
with respect to the kinds of reports that need to be made. As I examine
the bill, it appears to require reporting of not only what we would
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call ex i)ar(e communications, bnt indoed all communications, whether

thev be officially filod for the record or not.
. ,

Now let me iHustrate. At the FCC we get an original and 14 copies

of every filing, be it a petition or pleading, a brief, a proposed finding,

or whatnot. I get one of those copies. My six colleagues at the FCC

get six other copies, and the remainder are scattered around the agency

in various offices. I do not often peruse those when I receive them. If I

did, I would not do anything else. We get literally mountains of filings

every day. What I usually do is to sort out those that look particu-

larly interesting which I wish to keep for my own files—knowing that

there is, of course, a public file in the agency itself in which all of the

documents officially filed. Now, I obviously could record those items,

and I could summarize their content. But quite frankly, since the

documents are in the public record anyway, and since it would be a

somewhat onrous task to attempt to summarize their content, I think

that it would be ill advised to require it. I do not see any particular

purpose in it, frankly. These are all formally filed comments and doc-

uments, open to the public.

My final point is perhaps minor, but it is possibly significant. One
section of the bill would require that, in connection with certain com-

munications, the reports should include a summary of the action taken

in response to the communication.
Let me illustrate how that might work. Suppose, for example, that

we are deliberating, the FCC is deliberating, on a rulemaking or a

petition for rulemaking to consider restriction on 10-watt FM stations,

and representatives of higher powered noncommercial FM stations

come in and urge my active support of this. In response to that I

communicate with the staff and say, what gives on this item? Please
advise me of the status; and in the course of that I also say by the

way, I think, that some restrictions on 10-watt operations ought to

be imposed. Now apparently under this bill, my communication to

the staff member would be reportable. Well, I suppose there is nothing
wrong in that. I note that if I sent him a wn-itten memorandum, how-

ever, it would not be disclosable under the Freedom of Information
Act. But more bothersome than the possible confidentiality of inter-

agency communications to me is the possible unnecessary burden
involved in routine and relatively innocuous intraagency communica-
tions in response to an ex parte communication made to me. Bear in

mind that some of these matters go on for years. If, in response to
that original communique from outside interests, I were to make re-

peated inquiries over a period of months or a year, presumably they
would all be reported. Now, again, I do not know how much of a
burden it is but I have a feeling that the nuisance cost of that burden
probably exceeds the benefit from reporting or disclosure.
Those are some detailed criticisms. But I should stress they by no

means undermine my enthusiasm for this legislation, I think it' is a
good concept. I hope that at the FCC we would implement something
like this whether or not this legislation is passed. I cannot make any
guarantees or assurances along those lines" since I am only speaking
for myself, but I do think this is good legislation and should be
adopted.

Senator Kennedy. Thank you,
I just have a couple of questions. Then I will turn to Mr. O'Neal.
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The trade press, like Broadcasting and TV Digest, ronstantly carry
articles about industry visits with commissioners on various subjects.

It sometimes seems that only the public is kept in the dark about who
is talking to whom at the FCC. Is tliis accurate or fair?

Mr. RoBixsox. Well, Mr. Chairman, there is a good deal of specula-
tion about who knocks at the FCC's door. Some of this speculation

may be a little wide of the mark. We do see quite a few people. I

brought with me, for example, an appointments calendar, with just
some representative items. I keep a general appointments calendar.

It could not really be called a log within the meaning of the proposed
legislation. But, it records appointments with everyone I see; for

example, these pages show appointments with representatives of land-

mobile industry, public radio, and otiiers.

Senator Kexxedt. Doesn't a sketchy record just add to speculation ?

If you have a name and a very brief title, it raises more questions
that it really answers. Doesn't this suggest that there ought to be

something more descriptive ?

Mr. RoBix*sox'. I agree there ought to be something more descrip-
tive. The question is how descriptive. I think it ought to have both the

name and the general subject matter. For example, what I normally
do is not very elaborate because I made this up for my own purposes
rather than for any public reporting requirement. I can read, for

example, down here, docket 18262, that would not mean anything to a

member of the public ;
but anybody in the communications field would

know that that was an important land mobile docket. Since I know
the individual, in this case from Motorola, and I know Motorola's

position, I know exactly what he was talking about. Since this is for

my own personal records, it suffices.

But I agree with you that it probably ought to be more detailed for

a public record. I would put down, for example, something like their

position, the general subjects that they talked about, a docket if there

was a docket—something of that order. I do not think we ought to

get involved in trying to establish an elaborate kind of a narrative

for every discussion. I think that would be quite burdensome.
Senator Kexx-^edy. I understand that there is some reverse jawbon-

ing going on with the broadcast industry about some of the issues

carried—the violence and sex—on the shows during the family view-

ing hours. Is there a proceeding before the Board on that issue ?

DISCUSSIOXS WITH IXDUSTRY LEADERS RE VIOLEX'CE AXD SEX OX'^ TV DURING
FAMILY HOURS

Mr. RoBix'Sox-^. There is no procedure, Mr. Chairman. There have
been some informal discussions between the chairman and members
of the industry, up to this point, just the networks and I believe the

NAB. There are scheduled for the future some discussions with inde-

pendent station owners to attempt to get their agreement. I cannot

really speak to the matter because I have not been privy to it. It has
been a negotiation, if you wish, or jawboning, or whatever you want—
discussions between the chairman's office and the industiy concerned.

It is pretty much behind us as far as the networks are concerned, they
have now agreed to have a family viewing hour. AVhat the future

holds for that, I do not know.
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Senator Kennedy. Does the public know about those meetings or

who was asked to participate in them ?

Mr. Robinson. Yes. I think it has been fairly widely reported. In

fact it was publicly announced when they began.

Senator Kennedy. It was announced that these meetings were

going to take place ?

INIr. Robinson. Yes. My recollection is that there was an announce-

ment of the first meeting; I am not sure whether subsequent meetings
have been publicized.

Senator Kennedy. Were these closed meetings?
Mr. Robinson. They have been closed meetings.
Senator Kennedy. How do you justify keeping these meetings

closed ?

Mr. Robinson. Well, I think the rationale for it—I am not sure

frankly whether I want to justify it or criticize it, either one—I think

maybe it does have a rationale. There was need, a felt need, for some

candid, off-the-record exchanges—not merely directed at the industry
from the FCC, but a candid disclosure among members of the indus-

try
—about what their practices were—this in addition to beyond the

need for simply having candid off the record negotiations, if you will.

I really cannot speak to it more than that. Since I was not present,
I am not really sure what the negotiations were.

Senator Kennedy. It is tough to explain to the public why the

exchange of ideas between broadcasters and Commission members on
matters concerning violence and sex in television programing
shouldn't be candid and why they can't be included in them.
Mr. Robinson. Yes

; although I suppose you are really opening up
a somewhat broader question as to why there are any ex parte com-
munications. I do not think I want to condemn all ex parte communi-
cations, because I think they are a valuable source of information,

provided that they are acknowledged and that the general subject
matter is disclosed.

Senator Kennedy. That's right. But this is really a question
whether the public should be involved or invited to these particular
meetings, not the fact that they w^ere taking place or what was being
said.

Mr. Robinson. I suppose what you really have to ask is whether or
not it was not essential for some private meetings to take place in any
event, and whether they would not have taken place in part just be-

tween the industry itself—leave the FCC out of it. I would assume
that the industry members talked among themselves quite a good deal
about that.

Senator Kennedy. Without getting into any of privileged informa-
tion; what would be some of the candid things that a broadcaster
would not talk about publicly concerning violence in programs during
children's hour ?

Mr. RoBTNsoN. You do get into finances in part.
Senator Kennedy. Finances?
Mr. Robinson. You could get into financial information, but I do

not know whether that was involved.
Senator Kennedy. Don't you think the public would be interested

in the fact that broadcasters make more money showing violent pro-
grams than they do showing children's programs?
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Mr. RoBiNSOx. I think they could handle that fine. I assume that

everybody knows that. "V^Hiat I meant was particular disclosures of
finances of a particular program, that type thing, the kind of infor-

mation tliat we would not ordinarily disclose. I am just speculating,
Mr. Chairman. I do not know whether that kind of information was
involved. There would also be some desire perhaps not to identify those
in the industry who were at first recalcitrant and who had to be per-
suaded or jawboned, if you will. Again, I am not talking about jaw-
boning by the FCC so much as I am about who in the industry, was

pushing and who was falling back.

I think that people in the industry would be a little loathe to par-

ticipate in a candid exchange under completely open circumstances.

Now, maybe they would, maybe they would not
;
I do not know, for

sure.

Again, I am trying to explain it more than I am trying to justify it.

I do not particularly have any stake in this one way or another. This
was an informal exchange between the Chairman's office and the net-

works. It was publicly open in the sense that everybody knew basically
what was being talked about. There was no secret about that.

[The prepared statement of Glen O. Robinson, Commissioner, Fed-
eral Communications Commission follows:]

Prepared Statement of Glex O. Robinson, Commissioner, Federal Communi-
cations Commission

Mr. Chairman and members of the subcommittee, I am pleased to appear here

today to testify on S. 1289. I should point out that I do not appear in an official

capacity as a representative of the FCC. My views are entirely personal and they
do not reflect official views of the FCC, nor do they necessarily reflect the views
of any of my colleagues at the FCC.

I am still new to Washington bureaucracy, having been appointed to the FCC
in June of last year. In light of this brief experience on the Commission, I would
feel somewhat diffident about offering this subcommittee my opinion on S. 1289

but for the fact that I have had some practical and academic experience in the

field of administrative law. From 1961 to 1967, I practiced law in Washington,
primarily in the field of administrative law (including several years work in

communications law). From 1967 to 1974, I taught at the University of Minnesota,

principally in the field of administrative law and regulated industries.

Based on this past as well as current experience, I support the essential con-

cept of S. 1289 insofar as it requires the maintenance of public records of in-

formal communications between agency officials and outside parties pertaining
to substantive agency policy matters. I doubt that reporting and disclosure re-

quirements will, in themselves, radically transform the character of administra-

tive decision-making or quality of administrative policy. I nevertheless do be-

lieve that they can have some salutary effect not only in bringing private in-

fluences into public vLsion, but also in enhancing the credibility and the integrity

of administrative government at a time when it seems to be at an alltime low.

I am aware that not all agency officials and observers agree with this appraisal.
I have heard the concern expressed not specifically in connection with this legisla-

tion but in the more general context of "sunshine" and public disclosure laws,

that opening agency meetings and communications with agency officials to public

in.spection would discourage candid communications between the agency officials

and outside individuals and groups—either industry or nonindustry. I do not

think we need be concerned about this possible effect. It is important to permit

private contacts between agency officials and outside individuals or groups ex-

cept on matters that are within the purview of "restricted proceedings" (i.e.,

those in which, under the APA or agency rules, all communications of substantive

matters must be made on a record) ; such contacts are a useful source of informa-

tion and ideas for the agency. However, I see no good reason why either the fact
of such communications, or their general character, needs to be private and
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secret—at least as a general rule. To the extent disclosure might "chill" such

communications and contacts, I would not regard the lost contact as worth

troubling about. (I should add parenthetically that I cannot recall any conver-

sations or contact.s, written or oral, which I have had with any outside person
or group in the nine months of my tenure on the Commission that were of such

a confidential character that they would not have taken place had reiwrting and
disclo.sure requirements such as those specified in S. 1289 been in effect.)

Possible "chilling effects" aside, the other argument that is sometimes raised

against reporting and disclosure is that it would constitute an administrative

burden which would cost more than the benefit derived from it. In general, I am
unpersuaded by the burden argument; I .see very little burden in a simple re-

quirement for reporting and disclosure of ex parte
^ written or oral communica-

tions to agency officials on matters related to substantive policy. Such burden as

there is would, in my opinion, be offset by the benefits which I have mentioned.

Although I support the concept of reporting and disclosure of ex parte con-

tacts, and the general thrust of S. 1289, I do have some trouble with certain

features of the bill and I would like to suggest some changes in it.

First, imposing the reporting requirement on all agency employees in grade
GS-15 or above may be both too broad and too narrow, depending on the particular

agency and office involved. I am aware that defining this requirement in terms
of civil service grades allows for a uniformity that is simple to supply across

different agencies. But the simplicity is deceptive, for persons in the same grade
may have greatly different responsibilities in different agencies and in different

offices. What is wanted is to reach the major decision and policymakers—those

that have significant discretion. In some offices an official at that level may have

only minor discretion, while in others substantial discretion may be vested in em-

ployees of lesser grade. I would limit the requirement to agency members, and
their staffs, and then require that the agency promulgate regulations to imple-
ment the requirement further for the agency's staff. In this way, there can be a

uniformity as to the basic requirement but some fiexibility within each agency.

Second, there is, I think, a problem with respect to what is subject to re-

porting. The bill seems to impose what I would regard as onerous and unnec-

essary requirements for reports with respect to receipt of routine, publicly filed

documents. For example, at the FCC we generally receive an original and 14

copies of each pleading, brief, petition or other formal document filed ; each
Commissioner receives one copy. I read few of such formal documents as they
come in ; if I carefully perused each one, I would be able to do very little else.

Some—very few—of the documents I keep for my own files for further refer-

ence when the matter comes before the Commission (which is generally months,
and may indeed be years, after the filings are first made). A copy of these docu-
ments goes directly into the Commission's public files where it is, of course,
available to anyone. For such documents, I believe no more should be required.
However, section 560(b) (1) and (2) seem literally to say that because I receive

copies of such formal filings I would have to prepare a record—as prescribed
by 560(a). Indeed, every Commissioner and every other "agency official" would
have to make such a record, of the same dociiments, under a literal reading of

S. 1289. I trust that such a requirement is not intended, for it would not only
be quite pointless (the documents being in the public files anyway), it would
be quite literally a mind-numbing burden for every "agency official" to record
even minimal information pertinent to the mountains of publicly filed materials
which we receive each week. Accordingly, I would modify 560(b)(1) and (2)
to make clear that the reporting requirement does not apply to documents which
are formally filed with the agency and are maintained in the agency's public
files.

Let me also suggest one further modification to take care of another related

difficulty. Agency members receive a considerable volmne of mail that, though
personally addressed, is in the natui-e of a public filing, complaint, or inquiry,
even though it may not be filed as a formal document in accordance with our
rules. Commonly, these are forwarded to the staff for appropriate disposition
(they may or may not call for a reply). Where this is done, I see no point in

logging these twice, once in my office and once in the bureau office.

Third, I have some difficulty with Section 560(a) (7) (F). I am not quite sure
what is encouipa.ssed within the phrase "action taken in response," but if it is

1 1 use the term "ex parte" in the general sense given it by FCC rules, to mean : on
behalf of one person without advance notice to other interested persons (including the
public) and opportunity for such persons to be present.
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broadly construed it could get to be rather complicated. Let me give an exam-
ple, which, as it happens, is both real and current. Suppose that the Commission
is deliberating on a rulemaking or petition for rulemaking to consider rules re-

stricting 10-watt noncommercial FM stations, and representatives of higher
powered noncommercial public FM stations come to see me to urge my active
support for the rules. I express to them an interest in the matter. Later, I
talk to a person at the staff level who is working on the problem, inquiring as
to its present status ; I also express the hope that we will be able to do some-
thing about the problem of preemption of the FM noncommercial frequencies
by 10-watt stations. Later still, my engineering assistant has a similar contact.
And so on. Now, is all that reportable? Note that any written correspondence
with the staff would presumably be exempt from disclosure under the 5 U.S.C.
sec. 552(b) : is it then sensible to require reports of oral discussiorus? Congress
could, of course, simply override the exemption under the Freedom of Informa-
tion Act for internal agency communications in this instance, but I question
whether this is wise policy. Even if the confidentiality issue is set to one side,
however, the reporting requirement in this instance still raises diflBculty. If "in

response" to an outside contact such as that which I just mentioned, I made
repeated further inquiries of the staff, when would the reporting end? Bear in
mind that inquiries of this kind could be made many times over a period of
months. I think that to record every such contact would impose a burden out
of proportion to the very minor benefits to be derived from section 560(a) (7) (F).

Finally, there is one relatively small ix)int that should perhaps be made clear
in the bill : that the legislation is not intended to change the current rules
restricting ex parte communications. It is, of course, obvious from the very
character of the bill that it is not intended to prohibit all ex parte contacts,
but it is perhaps less obvious that it is not intended to sanction all such con-
tacts either. In short, the bill presupposes that the contacts are, under existing
law (the APA or pertinent agency rules), lawful, and I think it may be well to
make clear that the reporting and disclosure requirements are not intended to

change any of the existing structures on such ex parte communications.
Mr. Chairman, at this point, inasmuch as over half of my statement discusses

some of the difficulties with this bill, I think it is appropriate for me to reiterate
what I stated at the outset : the reporting and disclosure concept reflected in
S. 1289 is a good one and should be adopted. The criticisms which I have made
of particular parts of the bill are offered entirely with the constructive purpose
of strengthening this otherwise sound measure. To this same end, any further
assistance I can provide I will be most willing to offer.

STATEMENT OF A. DANIEL O'NEAL, VICE CHAIRMAN, INTERSTATE
COMMERCE COMMISSION

Mr. O'Neal. Thank you, Mr. Chairman. I would just go through
parts of my statement.

Senator Kennedy. We will include all of the statement.
Mr. O'Neal. I am appearing here today in response to a specific

request of the subcommittee for my personal, individual views. So
this statement has not been approved, disapproved, nor considered by
the Commission.

Generally, I favor more openness in government. I have advocated
it within the Interstate Commerce Commission and I support some-

thing along the lines of this bill.

The legislation woidd impose some time-consuming and potentially
expensive burdens on the agencies. The question is whether, on balance,
the public gain would equal or exceed the public cost. No precise dollar

figure can be attached to the public gain side of the ledger. This bill,

S. 1289, goes a good distance toward reaching the proper balance.

Insofar as the Interstate Commerce Commission is concerned, our

authority indicates some regulatory authority over some 17,000 car-

riers. In addition, at one time or another practically every business in

the country, every citizen, every State, every Member of Congress,
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and other official representatives of every community might have cause
to contact the Agency.
For example, ICC officials might be contacted by a truckline, rail-

road employee, farmers' group, Amtrak passenger, household good
complainant, grain shipper, automobile shipper, and Ralph Nader.
We conduct various investigations and audits, and respond to numer-

ous complaints every day. These communications are, hopefully, in

response to perfectly proper requests of the ICC to take some action—
provide information to audit, investigate, or whatever.
We respond through our office here in Washington, and through our

78 field offices, including 6 regional offices located in every State except
Hawaii. We do all this—or maybe I should more accurately say we
attempt to do this with a staff of some 2,000 people.

Many offices like the ones in Billings, Mont., Carson City, Nev.,

Casper, Wyo., Anchorage, Alaska, Concord, N.H., and Raleigh, N.C.,
are basically one-man operations supported by one clerical assistant.

We do have some experience with efforts to record contact in the
Commission Secretary's Office which handles congressional and other

inquiries. I understand that the massive number of communications
there has caused the recording system to founder because it has inter-

fered with the staff's primary working responsibilities.
Several problems, therefore, are raised for the Interstate Commerce

Commission because of its limited staff, the scope of the Agency's re-

sponsibilities, and its farflung activities.

Among these problems include questions of what additional per-
sonnel would be required to gather, reproduce, and file the material
that would be collected? Would 5-day intervals be sufficient? Where
should matter collected in Casper, Wyo., be made available to the

public? The bill at the present time would have it placed in the

Agency's "public reading room."
It is one thins: for an agency like the Department of Transportation

with an $11 billion budget to absorb these kinds of costs. It is another
for an agency like the ICC, with a $50 million budget, to do so.

Another matter which has been raised here earlier is that in agencies

including the ICC, many decisions are made by persons at a level much
lower than GS-15. So I wonder if maybe some attention should be

given to directing the thrust of this bill to the decisionmaker regard-
less of salary level.

It does seem that if answers can be found to these questions and
others that have been raised, that there are substantial benefits which
could flow from disclosure. Aside from restoring some greater confi-

dence in Government which we certainly need, potentially trou-

blesome contacts could be reduced and perhaps eliminated. The
Commission itself would be better informed when deciding what

appropriate action to take if it had a better idea of the type and
number of outside contacts made.

Perhaps a tighter definition of the type of communication to be

reported would be helpful. Routinely the Commission receives letters

and telegrams seeking information, generally commenting on ICC
performance, and making status-type inquiries, "\\niether such requests
are made by a potential passenger, a disgruntled shipper, an affected

local government official, or whatever, they would not seem to con-

stitute undue influence or have much potential for undue influence.
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In some respects, I wonder if some additional areas should not be

covered by the bill ? For example, all offers of g:ifts should be within

any provision requiring disclosure by Agency officials, detailing who
made the offer and how the offer was handled. Some of these may
involve no reportable communication, as the bill is now written.

It is also important that agencies routinely disclose the votes of

members on all official decisions, statements, or findings issued by the

Agency. This also would be important in helping the public deter-

mine the effect, if any, of various communications to the Agency.
Although such disclosures are not Avithout administrative prob-

lems, the public's right to know about, and participate knowledgably
in Agency decisionmaking is important enough to warrant under-

taking and fashioning appropriate adjustments in the law.

Senator Kennedy. Thank you very much. Tell me, is the ICC con-

templating doing anything at all in these areas ?

Mr. O'Neal. Well, the Interstate Commerce Commission has made
some adjustments recently. We have had some problems ",ith i ublish-

ing dissents on certain kinds of decisions by the Agency. We have
made an important change.
We have had some meetings recently that have been opened to the

public. An example would be meetings a few weeks ago. concerning
the future of the Rock Island Railroad which is in financial trouble,

threatening termination of important rail service. Those meetings
were open to whomever wanted to participate. There were members
of the press there who wrote stories about the meetings.

Senator Kennedy, In addition to these unique recent instances, is

the ICC planning to do anything generally in this area ?

ICC does not have any logging rules under consideration

Mr. O'Neal, With respect to logging and that sort of thing ?

Senator Kennedy. Yes, open meetings.
Mr. O'Neal. We have nothing underway at the present time that

would establish such rules.

Senator Kennedy. I am sure you are aware that there are general
criticisms that have been leveled at a number of agencies, charging
that they were really captive of the various industries rather than

regulating them.
We have looked into a number of agencies, and the truth of these

charges varies dramatically in terms of industry influence and impact
on decisionmaking.

However, I certainly think it would be fair to say that the ICC
is an agency that has been one of those really targeted as a captive
of industry, I wish you would make whatever response you want to

that particular observation.

Now I am interested in what steps the ICC is considering in order to

give the public a greater degree of confidence in its deliberations and

decisionmaking.
It seems to me that open meetings is one very important step in pro-

moting public confidence. You have heard a spokesman for the Con-
sumer Products Safety Commission say that it is one of the most

important things they have done, in winning public confidence in their

agency's decisionmaking.
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That is the view of just one ojfRcial. But given the fact that he feels

that way, I am wondering whether this is a matter wKich has been
raised at the ICC. What is the general climate on this type of issue at

the Commission?
Mr. O'Neal. Well, I think that there is no question that as far as

public confidence is concerned, tliat it would stand the Interstate Com-
merce Commission, as well as other agencies, in good stead if they
were to take these kinds of actions.

I think part of our experience, ad hoc as it has been, has indicated
that it is not nearly as troublesome as some would think it could be. I
do think, however, there may be a cost problem involved.

We are now subject to considerable criticism, not only for being on
the one hand close to industry, but on the other hand for being very
slow in making some decisions. And, part of that for being very slow
in making some decisions. Part of the reason for decisional lag to the
extent it exists is the vast number of cases that come before the Agency,
the number of personnel available to handle the cases, and the turnover
in the Government generally.
So we are talking about how do we achieve an additional goal. And I

think there may be a problem, to some extent, in carrying it out.

As to how close the ICC is to industry, it depends upon one's per-

spective. Industry complains that the opposite is true that the ICC
doesn't act fast enough in rate matters and gives the user and consumer
interests too much weight.
So far as the Commission is concerned, and whether it has considered

these kinds of proposals, I would say that we have had some prelimi-

nary discussions about the possibility of opening up specific kinds of

decisionmaking processes, but there really is no discernable movement.
I would say, at the present time in that direction.

Senator Kennedy. I would hope that you might think it useful to

bring the matters raised this morning to the attention of the Commis-
sioners. We would be glad to work with them and to make any informa-
tion they would like available to them. This is not an issue that is going
to go away. With regard to legislation, it seems that we could all bene-
fit by attempting to work together.

IVliile there are different responsibilities in different agencies, there
are some common approaches which deserve both recognition and at-

tention. We hope that you can make some impact on the Commission by
initiating action in these areas.

Let me ask you, you have recommended that all offers of gifts should
be covered by a provision requiring disclosure by agency officials. How
do you treat a free lunch ?

Mr. O'Neal. Well, in that paragraph I was not looking at free

lunches, necessarily. I think lunches, by themselves, are probably not a

problem. I think they are something to stay away from if there is any
chance of ex parte communications that are of a significant nature.

In this particular case, I was referring to other kinds of gifts that

may have been offered. I personally follow the practice of sending any
gift back with a note saying I do not think its acceptance would be

proper. It seems to me that those sorts of things would fall, or should
be included, in any kind of disclosure rule.

Senator Kennedy. "When does it get from just a free lunch to a case

of liquor at Christmas time, and then a case of liquor not at Christmas
time?
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Mr. O'N'eal. I think a case of liquor at any time is certainly outside
the proper boundaries. Even a bottle of liquor I would think should not
be accepted.

ICC DOES HAVE EX PARTE COMMUNICATION RULES

We at the ICC have some rules now that cover this sort of thing but

generally do not prohibit lunches. However, we have ex parte com-
munication rules which would cover any kind of ex parte communi-
cation.

Senator Kennedy. As 1 understand it, they do not allow anyone to

pay for trips at tlie FCC ^

Mr. Robinson. That is right, Mr. Chairman. We have our own travel

budget. I do not know when that provision was fii^t adopted. It was
several years ago as a consequence of some criticism about private

funding of trips to make various speeches.
Senator Kennedy. Do you think it is interesting that the FCC does

not permit trips, while the CAB evidently does? The CAB has per-
mitted trips made by members of the Civil Aeronautics Board to be

paid for by the airlines which they are regulating.
Mr. Robinson. I think the FCC's practice is a good one. I personally

feel that it—in fact, sometimes we carry a good thing too far. I cannot
even go and speak, for example, before a commencement and get them
to pay. I have to pay that out of my own.
Senator Kennedy. I will give you an example. Mr. Brezhnev gave

my wife a nice wooden carved panel that was valued at $75. We
had to give it to the State Department to auction off. This rule is for

anything over $50. Obviously it is a good rule. There have been in-

stances where gifts have not been turned over to the State Department,
but because of these abuses I do not think the rule should be eliminated.

There are some important principles here that can be applied to the

regulatory agency as well. These things do get into an area which is

very troublesome though.
Mr. O'Xeal. Mr. Chairman, I would like to make one comment

on that. The ICC does follow a policy of not accepting free trips

from private groups. In other words, any trips are paid for by the

Government.
Mr. Robinson. I should also point out that we have regulations that

forbid any gifts. We have never interpreted them to include free

lunch—partly because everybody keeps telling us there is no such

thing. But we also have ex parte rules that apply and I would as-

sume that any communications would be logged as a consequence.

But, anytliing of more than trivial value, like a plaque or some-

thing
Senator Kennedy. Well, a lunch at Sans Souci might be a little

more.
I do appreciate your efforts. We are going to be staying in this area.

We hope you are able to raise some of the issues that we touched on

this morning at the ICC and the FCC. We have heard what some

agencies have been doing and we look forward to hearing from you
in more detailed ways as the legislation takes shape.
Mr. Robinson. Whatever we can do to help.
Mr. O'Xeal. Thank vou.

Senator Kennedy. Thank you very much.

[The prepared statement of Daniel O'Neal follows :]
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Prepared Statement of A. Daniel O'Neal, Vice Chairman, Interstate
Commerce Commission

I am appearing here today in response to the specific request of the subcom-
mittee for my individual views concerning S. 1289, The Open Communications
Act of 1975. Accordingly, my comments today represent solely my own ideas

;

my statement has not been approved, disapproved, nor considered by the Com-
mission. The intent of this legislation, as I understand it, is to make public
certain communications, both oral and written, between top Federal agency
oflScials and members of the public. The purpose is to make a public disclosure of

lobbying and similar activities for public scrutiny to help eliminate abuses
which might occur if such activities were confined to unrevealed occurrences
and to have internal records kept of certain other contacts made by parties to en-

forcement proceedings.
The spirit of the bill is commendable and it evidences that much work has

been done on it to properly balance the need for public disclosure and the need
for effective governmental action.

Our form of government depends upon the free flowing exchange of views
and ideas—the right of the people to be informed not only of government action

but also of how government decisions are reached. This seems to me to include

exposing, without in all cases prohibiting, the exercise of private influence.

Although there is a need to balance legitimate needs for confidentiality and
the principle of freedom of information, the public's fundamental right of ac-

cess to government records often outweighs many other considerations.

I note at this point that it is apparent from the comments made by Chairman

Kennedy upon introducing this legislation that it is intended to embrace the

independent regulatory agencies. However, the language in the bill defines "agency
ofiicial" as an employee of the "executive branch." This could lead to some con-

fusion as to whether employees of independent agencies such as the ICC are

included. The point should be clarified by appropriate amendment.
The legislation would be of course impose time consuming and potentially ex-

pensive burdens on the agencies. The question is whether on balance the public

gain would equal or exceed the public cost. No precise dollar figure can be

attached to the public gain side of the ledger. This bill, S. 1289, goes a good
distance toward reaching the proper balance. Its passage would mean dis-

closure of most communications relating to governmental actions with high
Government officials, initiated by others, which are not already subject to other

disclosure provisions of law. Worth considering is whether persons external

to the agency would be unduly deterred from contacting Government officials

for fear of embarrasing disclosures. Would this tend to exacerbate the "ivory
tower" conditions of some agencies? Is that good or bad?
ICC jurisdiction includes regulatory authority over some 17,000 carriers. In

addition, at one time or another practically every business in the country, every
citizen, every state, every member of Congress, and every community might have
cause to contact the agency. For example, ICC officials might be contacted by a

truckline, railroad employee, farmers group, Amtrak passenger, household goods

complainant, grain shipper, automobile shipper, member of Congress, and Ralph
Nader. We conduc^^ various investigations and audits and respond to numerous

complaints every day. These communications are hopefully in response to per-

fectly proper requests of the ICC to take some action—provide information, audit,

investigate or whatever. We respond here in Washington and through our 78

field offices, including six regional offices, located in every sta'^e except Hawaii.

We do all this or more accurately perhaps attempt to do all this with a staff of

some 2,000 people. Many offices like the ones in Billings, Montana ; Carson City.

Nevada; Ca.sper, Wyoming; Anchorage, Alaska; Concord, New Hampshire; and

Raleigh, North Carolina are basically one man with one clerical assistant opera-
tions. (None of the above single-man office officials are GS-15's and therefore

would be exempted from the bill at present, but I raise this for a reason that will

become apparent.) We have some experience with efforts to record contact in

the Commission Secretary's Office which handles congressional inquiries. I under-

stand the massive number of communications has caused the recording system to

founder because it has interferred with the staff's primary work responsibilities.

Several problems therefore are raised by the Commission's limited staff, the

scope of agency's responsibilities, and its far flung activities. What additional

personnel would be required to gather, reproduce, and file the material that would
be collected? Would five day intervals be sufficient? Where should matter col-

lected in Casper, Wyoming be made available to the public
—the bill would have

it filed in the agency's "public reading room." It is one thing for a Department
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with the $11 billion or so budget of DOT to absorb such costs ; it is quite another
for one like the ICC with a $50 million budget to do so, would Congress and 0MB
provide the necessary additional funds?
Another matter of concern to me is that in our agency a bill which reached

only to the GS-15 level will not reach all those within the agency who have deci-
sional responsibility. These are many applications and cases which are resolved
by special employee boards, for example, that have no members who are GS-15.
Thousands of cases are in this category. The single-man oflBces mentioned before
have very important input to many cases. This suggests to me the need to examine
the possibility of adjusting the scope of the legislation in some way to reach
these lower level decisionmakers.

I have a lot of questions and not too many answers at this point. It does seem
to me that if answers can be found there are benefits that would flow from the
disclosure. Some troublesome contacts could be reduced and perhaps eliminated.
The Commission itself could be better advised and take appropriate action if it

had a better idea of the type and number of contacts made.
Perhaps tighter definition of +he type of communication to be reported with

some exceptions set out would be helpful. Routinely, letters and telegrams seek-

ing information or generally commenting on ICC performance and status type
inquiries, whether by a potential passenger, disgruntled shipper, affected local

government, or a' port authority would not seem to constitute undue influence or
have much potential for undue influence. And, how would the present bill reach
the "courtesy call" wherein a flood of generalities the point is made that carrier
business is bad with no specific reference to the fact that a major rate increase
proposal is pending?

In several respects I wonder if some additional areas shouldn't be covered
by the bill. For example, all offers of gifts should be within any provisions re-

quiring disclosure by agency officials, detailing who made the offer and how the
offer was handled—some of these may involve no reportable communication as
the bill is now written.

It is also important that agencies routinely disclose the votes on all official

decisions, statement, or findings issued by the agency. This also would be im-

portant in helping the public de'"ermine the effect, if any, of various communica-
tions to the agency.
Although such disclosures are not without administrative problems, the

public's right to know about and participate knowledgeably in agency decision-

making is importan*^ enough to warrant undertaking and fashioning appropriate
adjustments in the law.

I do not want any of these comments to be considered to be negative with
respect to my views on the importance of the disclo.sure areas set forth in <^he bill

or to the general approach taken. My suggestion go to refinement that I believe

desirable to achieve even better the balance which *^his bill so obviously seeks.

This concludes my testimony. I am available for any question you might have.

Senator Kennedy. I will ask the next three witnesses to come up
together. Fred Wertheimer is the vice president of Common Cause.

Henry Geller is an attorney
—former General Counsel to the Federal

Communications Commission—and he is now with the Rand Corp.,
and Tom Asher is an attorney formerly with the Antitrust Division

of the Department of Justice.

Mr. Wertheimer. Mr. Chairman. I am accompanied by Dick Clark,
who is a lobbyist with Common Cause.

Senator Kennedy. Would you start off, Mr. Wertheimer, and I

would ask if you would hit the highlights. We will include all of these

statements in the record.

STATEMENT OF FRED WERTHEIMER, VICE PRESIDENT OF OPERA-

TIONS, COMMON CAUSE, ACCOMPANIED BY DICK CLARK,

LOBBYIST, COMMON CAUSE

Mr. Wertheiimer. We appreciate the opportunity to participate to-

day. We strongly endorse S. 1289 and we would like to express our
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appreciation to you for the outstanding leadership you are providing
on this issue and have provided on similar issues.

In particular I had in mind public financing of Federal elections

and the efforts to obtain a new lobby disclosure law. You have been

raising earlier the question of open meetings in the executive branch,
which we would consider another crucial issue that is entitled to

action. I would like to focus on three areas of the testimony.
One, we believe that there is a strong and growing congressional

support for the issue that is being discussed before your subcommittee

today. In the House of Representatives, approximately 130 members
have cosponsored the Railsback-Kastenmeier bill, which included a

major section on logging regulations.
We did a survey of Members of Congress during the last campaign

in the House of Representatives, and we asked a specific question on

support for logging for executive branch agencies. And the results of

the Common Cause survey conducted last year show that 263 House
Members of the 94th Congress supported executive branch logging,
while only 14 respondents indicated opposition. Of the 48 Senators
who voiced an opinion on this issue, 45 said they would support it, and
3 expressed opposition. This is an issue that not only has legitimacy

today, and great need, but in our view does have the support in Con-

gress to achieve action this year.
The need for it, to us, is overwhelming. There really is no way of

getting any information today on what goes on in the executive

branch. Secrecy is the rule, not the exception.
Interest groups, particularly the interests that are regulated or con-

trolled by a given agency, have disproportionate access, dispropor-
tionate interest, and eventually disproportionate influence in the way
decisions are made.

I would like to read into the record the results of a survey we did of

FEA, based on the narrow logging regulations they have adopted.
While their regulation is narrow, their efforts in adopting this regula-
tion provided an important breakthrough in attempting to demon-
strate that it can be done and what the potential holds.

Our analysis of the meeting logs at FEA shows that since FEA
Administrator Zarb took office last December, 91 percent of his meet-

ings with outside groups have been with representatives of the energy
industry. This is typical of other important policymakers as well.

PERCENTAGES OF MEETINGS WITH INDUSTRY REPRESENTATIVES

From October 1, 1974, to March 15, 1975, the following percentages
of meetings with industry representatives took place : Thomas Noel,
Zarb's assistant, 82 percent; Robert IMontgomery, General Counsel,
75 percent; Marmaduke Ligon, Assistant Administrator for Energy
Resource Development, 82 percent; and Gorman Smith, Assistant
Administrator of Operations, Regulations, and Compliance, 68

percent.
The top 10 FEA officials held a total of 458 meetin<TS with nonQfovern-

mental parties during this period, only 6 percent of which involved

organizations such as consumer and environmental groups. State con-
servation agencies, educational institutions working on conservation

projects, and so on.
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Senator Kennedy. Now, if you included the meetings with inter-

ested parties, would your total percentage be dramatically different?

Mr. Wertheimer. This includes the interested parties. These are

the top policymakers.
Senator Kennedy. I see.

Mr. Wertheimer. But we certainly agree with the question you
raised earlier, and do believe that with respect to their logging pro-
cedures they should have to include interested parties, if it is going
to make sense at all.

What this information illustrates is: (1) The kind of information

that can be obtained with the narrow logging provision; and (2) we
think it rather startlingly illustrates why there is a need for compre-
hensive provisions of this kind throughout the executive branch.

The value of logging provisions, I think, can be seen in many ways.

They would enable both the public and the Congress, in a much

greater way, to hold agency officials accountable for their activities.

They would provide the media with information which, in turn, would
allow the media to much better inform the public about what is going
on and what the process is that leads to the decisions that are being
made.

They would facilitate arreater public involvement in aafency matters.

One of the most important things they would do would be to provide

very strong incentive for these agencies to reach out and go beyond
the people they are presently dealing with, to go beyond just the

industry representatives. They would provide Congress with a great
deal of information which is presently unavailable, and they would

certainly lielp restore public confidence in the way Government is be-

ing run and the way decisions are beinof made.
A Harris poll last year stated that 74 percent of the public believed

that special interest arroups got much better treatment than people do

from the Government.
We think the benefits of this leo-islation are clear. We think the bene-

fits far outweigh whatever additional administrative responsibilities
will occur. We would hope that the subcommittee can treat this as a

priority item and act as expeditiously as it can on this matter, because

we consider it a high priority question for Congress today.
Thank you.
Senator Kennedy. Let me just ask you—and perhaps the others

would comment on it, too—Mr. Hutfc mentioned the chilling effect this

would have on a person's constitutional right to a free petition. What is

your reaction to that ?

Mr. Wertheimer. There are always balance questions whenever you
get into any of these kinds of questions, whether it be campaign dis-

closure laws, or logging disclosure laws. My view is that on the balance

of this that it would not have a "chilling"' effect, and that the public's

right and need to know this information is the predominant need and

right, when weighed against the specific interest of the individual.

My feeling is also that it is in no way going to change the efforts of

the various interests groups regulated by industries in dealing with the

executive branch. It is not, in any way, going to prohibit their petition
activities.
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Senator Kennedy. You are not unduly concerned about the addi-

tional cost to these various agencies ?

Mr. Wertheimer. No; we are not. We think the evidence so far

demonstrates
Senator Kennedy. The FDA testified that administration of the

FOIA is taking 37 man-years. What about that ?

Mr. Wertheimer. No; the cost involved here are not undue costs,

and the needs for this kind of legislation, basically the underlying
need to restore the public's confidence in Government, is overwhelming
at this time. The costs are minimal, and they are particularly minimal

in terms of the benefits that this legislation will incur.

Prepared Statement of Fred Wertheimer

Mr. Chairman, I am grateful for the opportunity to testify today on behalf of

Common Cause. We strongly endorse 8. 1289, the Open Communications Act of

1975, and commend the outstanding leadership taken by you and the other co-

sponsors on this crucial legislation.
The momentum has been steadily growing for comprehensive logging by

agency officials of outside contacts and communications. Three major executive

brancii agencies—the Department of Justice, FEA, and the Consumer Product

Safety Commission—have promulgated logging regulations over the last 2 years.
The Railsback-Kastenmeier lobby disclosure legislation in the House, which

contains comprehensive logging provisions similar to those in S. 1289, now has
130 cosponsors. And the results of a Common Cause survey conducted last year
show that 263 House Members of the 94th Congress supported executive branch

logging, while only 14 respondents indicated opposition. Of the 48 Senators who
voiced an opinion on this issue, 45 supported logging legislation. This is clearly
a reform whose time has come.

S. 1289 goes to the heart of one of the most urgent challenges facing the Fed-
eral Government : the need to reform Executive branch agencies and departments.
These agencies make decisions which have direct and critical consequences on
the lives of all Americans. But very few Americans have any idea of how these

agencies make decisions or how they as citizens can make their voice heard when
decisions are being made. The quality of our food, the price of gas and electricity,
the renewal of our cities, the development of public lands, the quality of our air

and water, and countless other matters are substantially determined by executive
branch activities. Every citizen, every consumer, every tax payer is directly
affected.

But when you look at who has access to agency policymakers, you see the over-

whelming presence and power of regulated industries and special interests. You
see agribusiness firms seeking farm subsiuie« Irom the Agriculture Department.
You see utility companies inside the Federal Power Commission and the new
Nuclear Regulatory Commission. You see coal and oil companies seeking leases
from the Interior Department. You see General Motors simultaneously lobbying
the EPA, FEA, and Department of Transportation on auto emission standards.
These organizations have every right to do this. Most executive agencies have

their own special constituencies—the private firms, labor groups, or industries

regulated by them or to whom they award Federal grants and contracts. That
these groups seek to influence agency rulemakings, contracting, and other policy
matters is not surprising. Nor is the fact that it's done on a massive scale.

The problem is that the influence of these groups in the agencies has reached
unprecedented proportions. This is dangerously undermining public confidence in

our Government. It is similarly undermining the Government's ability to respon-
sibly regulate private sector enterprises and protect the public welfare. This
is evident in wasteful Government subsidies, nonenforcement of antitrust laws,
and other regulatory decisions which perpetuate inflation and unjustifiably bene-
fit certain private interests. Executive agencies today primarily serve their

special interest constituencies. We wonder what becomes of the public interest
in all this.

Several reforms are needed to balance the disproportionate infiuence of special
interests in Federal agencies and make the bureaucracy more responsive to the

general public. These include stronger conflict of interest regulations, open meet-
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ing requirements, disclosure of activities by outside lobbyists to influence agency
action, and more balanced representation on advisory committees.
One of the most critical reforms, however, is public disclosure by agency policy-

makers of outside contacts and communications. There is virtually no public

scrutiny of the interaction between these officials and outside representatives.
Nor does the public have ready access to documents submitted by outside parties
on policy issues. This secrecy undermines accountability and effective public

participation in agency proceedings. The logging requirements in S. 1289 would

remedy these problems. S. 1289 would only cover higher level governmental
oflBcials.

INDUSTRY INFLUENCE IN AGENCIES

It is not hard to document the need for this legislation. There is clear evidence
of the day-to-day interaction between regulated industries and agency oflBcials

and of the extensive efforts of industry lobbyists to influence agency policy.
The Federal Energy Administration is a good example. Last fall the FEA

adopted, in response to recommendations by Common Cause, a regulation requir-

ing top policymakers to log their meetings with outside parties. Although this

regulation was a far cry from the model provisions we submitted, it was cer-

tainly an important step toward greater openness. It has now revealed some

startling facts about outside contacts with FEA oflScials.

Our analysis of the meeting logs shows that since FEA Administrator Frank
Zarb took office last December, 91 percent of his meetings with outside groups
have been with representatives of the energy industry. This is typical of other

important policymakers as well. From October 1, 1974 to March 15, 1975, the

percentages of meetings with industry representatives were as follows : Thomas
Noel, Zarb's assistant, 82 percent ; Robert Montgomery, General Council, 75 per-
cent

;
Marmaduke Ligon, Assistant Administrator for Energy Resource Develop-

ment, 82 percent ;
and Gorman Smith, Assistant Administrator of Operations,

Regulations, and Compliance, 68 percent. The top 10 FEA oflBcials held a total of

458 meetings with nongovernmental parties during this period, only 6 percent of

which involved organizations such as consumer and environmental groups, state

conservation agencies, educational institutions working on conservation projects,
and so on.

There are two points to be drawn from all this. First, these figures illustrate

the kind of information which even a narrowly-drawn logging regulation can

provide. Second, they indicate the overwhelming degree of industry involvement
with agency policymakers, and therefore the need for more comprehensive
logging requirements.
The Interstate Commerce Commission further illustrates this second point.

The shipping industry has close ties with ICC oflBcials and lobbies daily for favor-

able decisions. It appears for example, that commissioners have been cleared by
industry executives before being officially nominated for the post. Commissioners
have been enticed with lucrative industry positions after they leave the ICC, and
twelve of the last seventeen to leave have accepted these offers. Industry execu-

tives have also taken high posts within the Commission. And in 1973, sixteen

indu.stry groups rented desk space at ICC to keep track of hearing decisions, rate

changes, and policy information. Access to ICC policymakers is readily available

and very effective. It is no wonder that ICC's regulation of shipping is accused of

keeping rates artificially high and costing consumers over $4 billion annually.
There are other examples of special interest efforts to influence executive actioi'

through contacts with agency oflBcials :

There is the well-documented case of ITT executives who unknown to the public
called personally on Cabinet oflBcials and White House staff members in a wide-

spread campaign to pressure the Ju.stice Department to drop its antitrust suit

again.st the corporation. It appears, moreover, that high-level personal contact
is a favorite lobbying tactic of ITT. The job descriptions of several ITT lobbyists
note the importance of this approach. As one lobbyist wrote: "There are several

executive departments which are important to ITT and therefore contacts have
to be maintained. I have several friends in the Department of Justice, Commerce.
Post OflBce, SEC, and EPA."
American drug companies have been lobbying HEW to reject a plan to restrict

prescriptions under Medicare and Medicaid to the lowest-priced drugs having the

required therapeutic benefits. As part of this campaign, the firms have solicited

letters from pharmacists and doctors in opposition to the plan, which would
save taxpayers $90 million annually. One company ordered 200 of its salesmen
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to obtain letters of opposition from five druggists each, which were then to be

n?esent^i to HEW Secretary Weinberger by the company's president
^

The chief executives of the nation's largest corporations have formed an organi-

zation calhd the Business Roundtable to coordinate personal lobbying visits to

key Congressmen and Executive branch officials. The organization identifies

currentScy matters which concern big business and provides corporate leaders

with "act sheets on issues, whom to contact, and when. Roundtable s members

pav from $2,500 to $35,000 in annual dues, depending on the corporation s gross

revenues This adds up to an annual budget of over $1.5 million.

AU these examples illustrate the same problem : agency policymakers con-

stantlv interact with and are lobbied by outside parties—be they industry lobby-

ists ikbor unions, officials in trade associations, or environmental groups—and

there is virtually no public knowledge of these activities. This secrecy is con-

venient for the lobbyists, and often for the agency official as well. But it is not

convenient for the public which has a right to scrutinize what is going on and

to participate in agency proceedings.

NEED FOE LOGGING

Most Observers would concede that outside interests continually lobby agency

officials for favorable policy decisions, and that some of these secret efforts have

a corrupting influence on the administrative process. But then the question

comes- What good will logging do? I have already referred to this in part, but

I would now like to address this question directly. We see six basic benefits

from logging outside contacts and communications as required in S. 1289 :

First it would enable citizens to hold agency officials accountable for the

inordinate access and influence they give to certain interest lobbyists and groups.

We, of course, do not contend that all contacts between officials and outside inter-

ests diminish the integrity of agency policymaking. Much of this interaction is

necessary and valuable. But we do contend that representatives of regulated

industries large corporations and other organizations are often given an exces-

sive amount of access to agency officials and influence over their decisions. The

patterns of contacts by FEA officials, the constant interaction between ICC

policymakers and the industry they regulate, and the activities of ITT lobbyists

and the Business Roundtable all illustrate this problem. 'Ihe decisions being in-

fluenced are often ones that directly affect citizens welfare and concerns. Yet

without logging, public scrutiny of who is influencing these decisions is con-

veniently avoided, as is the accountability of those involved.

Second, logging of outside contacts would give the media access to information

concerning outside efforts to influence agency decisions, and enable it to better

inform the public regarding these activities. This is related to the previous

point, but it deserves a special note. Most of the information on lobbying activi-

Ues inside executive agencies is provided by diligent investigative reporters. But

the amount of this information reported is presently minimal. This is largely

rtue to the difficulty in obtaining the necessary facts on who is contacting whom,
and on what issues. Logging would make this data readily available and, through

media coverage, keep the public better informed.

Third, it would facilitate public intervention in agency proceedings. As I men-

tioned before, most agencies relate primarily to their special interest constit-

uencies. These interests are constantly involved in influenrino: agency rule-

makings, the awarding of contracts and grants, licensing decisions, and other

policy matters. Logging would put all this on the public record. Public interest

groups and other interested parties could then analyze this situation, and counter

with their own positions and supporting evidence. This already occurs in some

proceedings. But in many others public scrutiny of industry's arguments and

written documents is either difficult or impossible. This thwarts effective public

participation in agency proceedings.
Fourth, logging would give agency officials a strong incentive to meet more

regularly with nonindustry groups regarding agency policy decisions. The records

of outside contacts required by S. 1289 will often dramatize, both to agency

personnel and the public generally, the disproportionate degree of interaction

with industry and other special interest representatives. The FEA logging data
illustrate the point. We beieve this will make agency policymakers more conscien-

tious about meeting with various other interests and groups concerned about the

agencies' decisions and soliciting their views on agency policy.

Fifth, it would provide Congress with information about agency proceedings
and decisions which at present is usually unavailable. If Congress is to effectively
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oversee executive branch actions, it must have timely access to the material
submitted by outside interests and be able to evaluate the pressures on agency
policymakers. For example, the documents supplied by the energy industry to

FEA, EPA, and other executive agencies should be readily available to Congress,
and it sliou'd know of the contacts with industry representatives which preceded
executive ix)licy recommendations or decisions. This also applies to agency inter-

action with outside interests concerning agency budget requests to Congress.
Finally, logging would go a long way toward restoring public confidence in

the executive branch. A Harris survey last year showed that as many as 74 per-
cent of those interviewed believe "special interests get more from Government
than the people do." The only way to regain the trust and support of the American

people in the political process is to assure that Government practices and insti-

tutions are worthy of their confidence. With respect to executive branch agencies,
this means (among other reforms) opening the administrative process to full

public scrutiny.
We believe these points make a compelling case for comprehensive logging of

outside contacts and communications. But even granting these arguments, some
opponents will still maintain that logging is impractical and overly burdensome.

This argument should be faced head-on.
As this subcommittee is aware, there are a number of precedents for the kind

of logging requirements contained in S. 1289. The FEA, Federal Trade Commis-

sion, Consumer Product Safety Commission, and Department of Justice have all

promulgated regu'ations requiring detailed logging of outside contacts, letters, or

meetings. In addition to these, however, Common Cause has found that other

executive branch agencies have adopted limited forms of logging covering mail,

phone calls, office visits, or other contacts. The Administrative Procedure Act

already requires various contacts and written communications involving formal

proceedings to be made part of the public record.

It cannot be persuasively argued, therefore, that logging is simply impractical.

It is already being done in many agencies, although often in a very limited and
informal basis. S. 1289 would set uniform logging provisions for all agencies to

adopt, expand the logging requirements in the APA to cover additional agency

proceedings, and make this information available for public inspection.

But there remains the argument that this legislation imposes overly burden-

some requirements. We agree that logging imposes additional administrative

responsibilities on agency personnel. The issues, of course, are : first, how much
of a burden it imposes ; and secondly, whether this burden is justified. On the

first question, we believe that the agencies which require logging have demon-

strated that it can be made a routine part of an official's daily responsibilities.

We have talked to agency employees who have worked under logging require-

ments and have been told that once they grew accustomed to logging and had the

necessary forms, the practice of recording outside calls, visits, and letters became

almost automatic. And in regard to the second issue, we are convinced that the

benefits derived from lo^^gi'^e fotoiiv inv;tifT- qjo afiniinistrative burden. The task

of recording outside contacts and putting these records in the public record, to-

gether with copies of written material from outside interests, is a small price

to pay for greater openness and accountability in the executive branch.

Mr." Chairman, your leadership on this issue has been vitally important, and

we urge yoii and this conm^i*^*^'^*^' to ^ontinu'^ yonr rffortt; jn behalf of this legis-

lation. Enactment of a logging reform measure should be a top priority for

Congress this year.

Senator Kexnedy. Mr. Geller?

STATEMENT OF HENRY GELLER, ATTORNEY, FORMER GENERAL

COUNSEL, FEDERAL COMMUNICATIONS COMMISSION

Mr. Geli.kk. I support the bill. also. I thmk it would make a very

marked contribution. I have petitioned the FCC to adopt open require-

ments and lowering requirements alone; these lines. I think it is needed

in order to restore confidence. I think you put your finger on it when

you talked about the problem of agencies like the FCC being domi-

nated by the industries that it is supposed to regulate.
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I believe that that is true in the case of the Commission. And, al-

thouo^h I do not think log^ino^ will be a panacea and will by itself cor-

rect this, I think it will make a contribution.

I would cite—and I do in the statement—Chairman Wiley's speech

where, just as an example, he refers to the fact that after an oral pres-
entation at some important rulemaking matter, the oral argument con-

tinues in the offices of the Commission.
And there, as he states in his speech, you get the "real facts"—the

fallback positions, the compromise. He regards that practice as unde-

sirable. I agree that it is stultifying to proceed in that way. I think that

logging may inhibit that, to some extent, and is therefore desirable. It

will not cut otf the presentation, but it will inhibit the inordinate

amount of this type of last minute ex parte logging.
Senator Kennedy. What about the real frank, candid, open ex-

changes that we keep hearing about? That is always the point being
raised. Agencies say that they will not be able to have these frank,

candid, open discussions.

Mr. Geller. I think if parties wish to rely on something, they ought
to be able to state it publicly. They ought not to be saying here are the

'"real facts" but I just cannot tell you about this except in the privacy
of your oifice.

Important matters—cable, prime time, access, domestic satellite—
are all settled in these rulemaking proceedings. It seems to me that

whatever the real facts are, they ought to be out in the open and not

stated in the privacy of the Commission's office.

Senator Kennedy. If you do all this will you really be putting an

undue burden on the scrupulous while the uncrupulous continue to

make their contacts anyway?
Mr. Geller. I think there will be contacts. The bill does not cut off

contacts.

Senator Kennedy. Well, impropriety.
Mr. Geller. What they will have to do is to reveal that there were

contacts, and the essence of what was stated. I think that that will

inhibit an inordinate amount of this last-minute lobbying, and that

that is desirable. At least let it be out in the open, since that is what
is occurring and ought to be faced.

BILL relates to SUNSHINE LEGISLATION AND SANGAMON VALLEY CASE

Your bill goes toward sunshine. There is a serious legal question
as to whether these contacts are not improper, under a case called

Sangamoji Volley^ in an informal rulemaking matter where you have

conflicting private claims to a valuable privilege. The Court of Ap-
peals for the District of Columbia Circuit stated that basic fairness

requires that in such a case the parties proceed in the open.
The Commission now does not do that. It receives these ex parte

communications in proceedings such as domestic satellite, pay cable,
and other matters involving conflicting claims to a valuable privilege.
What I have raised in these comments for your consideration is

whether such ex parte presentations should not be cut off. That is a

verv serious legal issue, I believe.

You also mentioned lunches. While it is not a matter of major
importance, there are regulations that do limit lunches to those of
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infrequent nature and of nominal value. There is now no enforce-
ment of that. I think that if there were a logging requirement, that
would be helpful, because usually there are pitches made at these
lunches about coffee time. There is sometimes a pattern of operating
this way week after week at the Sans Souci or some other expensive
restaurant.

It does not reflect well on the integrity of Government, and it should
be cut out. Logging communications at specified locations might be

helpful in that respect.
Senator Kennedy. You used to be a general counsel ?

Mr. Geller. Yes.

Senator Kennedy. Didn't you go to lunch?
Mr. Geller. I went to lunch. I always paid for my own lunch.

Senator Kennedy. What kinds of pitches come at the end of lunch ?

Mr. Geller. Usually it is on a rulemaking policy matter. Let us

say, broadcaster spokesmen urge that you ought to stop cable develop-
ment in the major markets, because it is unfair competition. Or, the

cable people will say that the FCC ought to permit such develop-
ment, m order to bring new diversity. It is that type of thing.

Senator Kennedy. What is your impression, having given this a

good deal of thought, is it your impression—or anyone else's on the

panel
—that industry feels that there is a better climate and atmos-

phere during lunch to make a pitch than during normal office hours ?

Mr. Geller. I think its establishes a relationship. It cannot help
but do it, psychologically. For if you are being taken to lunch, it

means a cozier relationship and you are kind of beholden. I know
that people argue that nobody is going to be bribed on the basis of a

lunch, but it seems to me it is an inappropriate way to proceed.
Mr. Clark. Mr. Chairman, I would like to add that during hear-

ings, Mr. Kleindienst's confirmation hearings, that part of the testi-

mony submitted for the record included job descriptions of ITT
employees. It was repeated in those job descriptions that social con-

tacts, both in the evening and over lunch, were a regular part of the

job description.
So I echo some of the sentiments made previously that this kind

of contact certainly should be part of whatever logging provision is

provided.
Mr. Geller. Let me finish one other thought. When you have these

continuing contacts by the industry representatives in these impor-
tant, informal rulemaking proceedings, you cannot help but have the

agency tend to resolve the matter in that context. And there has been

criticism by the second circuit, for example, that the result is a

compromising among the various industry groups, and a glossing
over of the essential public interest.

The public interest groups are not in on this final crucial decisional

stage and I think, again, this is bad policy and maybe it is bad law.

Thank you.

Prepared Statement of Henry Geller

My name is Henry Geller. and I appear here at the subcommittee's invitation

to testify concerning S. 1289. While I am associated with the Rand Corporation,
the views expressed are my own. They necessarily reflect my Government experi-
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ence and particularly my service with the Federal Communications Commission.

I was Deputy General Counsel of the FCC from 1961-64, General Counsel for

six years, 1964-70, and special assistant to the Chairman for Policy and Planning

First, I fully support the basic purpose and thrust of S. 1289. Indeed, on

October 18, 1974, I tiled with the FCC a petition urging the Commission to adopt

logging requirements along the lines of S. 1289. To date the Commission has not

acted upon the petition. , ,.
In the petition, I stressed—as you did in your introductory remarks, Mr.

Chairman—that logging does not seek to isolate the agency from outside contacts.

As the FCC has stated ". . . legitimate informal contact between the Commission

and the industries it regulates . . . serves a useful purpose and should not be

unnecessarily inhibited."^ Logging would not inhibit such informal contacts:

Since they are perfectly legitimate, no reason exists why they should not be

openly engaged in and logged. In effect, the agency would be saying to those who

urge positions upon it, "Our doors are open for all proper contacts, and because

we and you have nothing to hide, there is no reason why the public we serve

should not be aware of all the contacts."

I also pointed to the experience with logging of agencies like the Consumer

Product Safety Agency :

Informal contact with the agencies who now log, indicates that officials

generally seem to welcome the logging process. While it presents some

burden, it is not an undue one, and it does serve to emphasize the "openness"

of the agency. No legitimate contact is cut off, and the officials appear to take

comfort in the resulting "goldfish bowl" nature of the agency operation. Some
indicated their belief that it inhibits the improper approach—the one that

cannot stand publicity.
I see logging as having the following advantages :

Because it promotes openness in governmental process, logging would make
a significant contribution to maintenance of confidence in governmental proc-

ess. The Court of Appeals for the Seventh Circuit in a 1970 opinion stated :'

The history of the United States regulatory agencies . . . seems to

demonstrate that shortly following the establishment of administrative

procedures the regulatory agency usually becomes dominated by the

industry which it was created to regulate.

The logging requirement will not, in itself, cure the above deficiency. But

it may be a help. For example, suppose industry representatives have made a

practice of lobbying the agency officials through intensive private contacts

during the crucial decisional stage. Logging—with its public disclosure—may
inhibit or cut down on this undesirable last minute lobbying process.

And on that score, I should like to quote briefly from a recent speech of FCC
Chairman Wiley :^

There is one other lobbying technique which disturbs me although I would

acknowledge that it is largely due to a somewhat unfortunate practice on

the part of the FCC. I mention it today because I want to put you on notice

of my intention to change this practice wherever possible. When the Com-
mission holds an oral argument on some rulemaking matter, we carefully

divvy up the advocacy time available among various parties. When the

argument is completed, the Commissioners should then be in the best posi-

tion possible to make a tentative decision on the merits. Typically, however,

such a decision is not made until long after the conclusion of the formal

argument. During the delay until decision, oral argument often continues

informally in the privacy of individual Commissioner and staff offices. I

simply do^ not think this is a good practice and, accordingly, and to the extent

practicable, I hope to have the Commission making tentative judgments very

quickly following oral argument, thus obviating the possibility of any further

seriatim presentations . . . Compromises, fall-back positions, and the so-

called "real facts" are often reserved for supplemental filings and, perhaps,

subsequent visits to Commission offices.

1 Report on Ex Parte Rules. FCC 6.=i-59S, at par. 19 : see .nlso pars. 2.5-24.
'i Thill fiecurities Corp. v. New York Sifock Erchanpe. 4.5."? F.2d 2R4, 273 f7tli Cir. 1070).

See also R. Coase. "The Eronomics of Broadeistins," in D. W. McAvov, The Crisis of the

RepnlatinK Commissions, W. W. Norton and Company, Inc.. New York (1970), papre 96;

Noll, Reforming Regulation, Brookings Institution, pp, 4.3-44.
3 Speech to the Federal Communications Bar Association, on Apr. .30, 1974 (bLC

Mimeo. 21343, p. 4).
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The logging requirement, if it specifies time and place, would assist

agencies like the FCC in enforcing several aspects of rules or i)olicies de-

signed to protect the integrity of agency process. Thus, in the Report adopt-
ing the ex parte rules, the FCC stated : ". . . it should be clear that presen-
tations should not be made if the person making the presentation has
knowledge of matters which will warrant the classification of the proceed-
ing as a restricted proceeding. Ex parte presentations should not be made,
for example, by a person who is planning to file a petition to deny or a

mutually exclusive application, if the same presentation would be prohibited
after the petition or application has been filed ..."

* This provision has been
the source of some controversy.' With logging requirements, the Commission
would for the first time have a significant check on parties who might be

tempted to make inappropriate advances. For example, a party who broke
off negotiations in a potential petition to deny situation and rushed to Wash-
ington to advance his position to the Commissioners before the petition was
filed, would know that a log of that meeting would be made part of the public
record ;

such knowledge would inhibit this improper presentation and thus
assist the Commission, which might well be unaware of the crucial back-

ground facts leading to the presentation.
The specification of location might prevent inappropriate meetings at

vacation spots such as occurred in the previous history of the FCC. Further,
it would give the Commission its first enforcement tool as to Section 19.735
of the Rules (47 CFR 19.735). This section prohibits the acceptance by
Commissioners or staff or ". . . any gift, gratuity, favor, entertainment . . ."

from those subject to agency regulation. It contains an exception that "food
and refreshments of nominal value may be accepted on infrequent occasions
in the ordinary course of a luncheon or dinner meeting or other meeting or
on an inspection tour where an employee may properly be in attendance".'
The Civil Service Commission (CSC), which has primary jurisdiction over
agency rules of the nature.' has indicated that an agency employee could not,
for example, make a weekly practice of accepting industry hospitality at ex-

pensive restaurants—the rule means just what it says^—meals of nominal
value at infrequent occasions. But an agency like the FCC would not now
know whether any of its employees were following such an improper practice.
With logging requirements there would again be a salutary check and in-

hibition on inappropriate behavior.
The disadvantage to logging would appear to be the burden placed upon the

agency official. That is of course an aspect that the subcommittee will be fully
exploring. My own very sketchy contacts with agencies like the Consumer
Products Safety Commission would indicate that the burden is not an undue one
and is well worth the benefits described above.

In that respect, I believe that S. 1289 might be revised to afford the agencies
some flexibility to exempt, where appropriate, officials or situations from the

logging requirement. I realize that this is a matter of legislative judgment, and
that the experience with the agencies in implementing legislation of this nature—
for example, in the Freedom of Information area—has not been wholly satis-

factory. Nevertheless, I would suggest, as a first step in the field, affording
greater flexibility. My specific suggestions are attached in an appendix to this

statement, and I would of course be glad to discuss them here or with the sub-
committee staff.

There is one other important concept that I believe should be taken into
account by the subcommittee. The thrust of the bill is not to stop ex parte
presentations but simply bring them to light. That is a sound way to proceed
generally, since as stated, except for the proceeding that must be determined
strictly on the basis of a record, contacts with the public and the industries are

usually both permissible and favored. But there is a serious question whether
such contacts are either sound policy or lawful in one area where they occur

frequently today—the informal rule making proceeding involving conflicting
private industry claims to a valuable privilege. It seems to me that the subcom-
mittee should focus on this important matter and consider clarifying legislation.

« FCC 65-598. par. 9.

sin re .Tpplication of KSAY Broadcasting Co., 45 FCC 2d 348 (1974) ; FCC 74-647.
8 47 CFR 19.7.S.5-202(b)(2)
'' AM the aprpncie.<5 are required by the CSC to have certain basic regulations in this area ;

all have largely patterned their regulations on those of the Civil Service Commission. See,

e.g., 18 CFR 3.735 (FPC) ; 14 CFR 370.735 (CAB) ; 17 CFR 200.735 (SEC).
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These informal rulemaking proceedings are of enormous importance to the

Nation. Let me give you some examples in the communications area. In the

common carrier field, the FCC decided whether there should be competition to

the Bell System in specialized private line services in an informal rulemaking

proceeding, docket 18920. The licensing policy in the domestic satellite field-

open competition or one chosen carrier—was resolved in an informal rulemaking

proceeding, docket 16495. In the broadcast field, the Commission resolved the

issue of prime time access—to the 7-8 p.m. time segment or network aflaiiates—in

an informal rulemaking proceeding, docket 19622. And in its recent pay cable

proceeding, docket 19554, the Commission decided how and under what restric-

tions the pay television industry should develop.

All of these proceedings are "open" in the sense that interested parties could

not only file comments but could make ex parte presentations to the Commission.

And all of these proceedings involve conflicting claims by private industry to

valuable privileges. Thus, the two common carrier proceedings involved con-

flicting private claims—by parties such as AT&T, MCI, Datran, Comsat, Hughes,
Western Union, etc.—to valuable privileges—the right to operate domestic satel-

lite facilities or the right to initiate specialized common carrier services. The

prime time access proceeding clearly concerned conflicting industry claims—ad-

vanced by large market network afliliates, independents, the small TV producer,

the larger TV producer, the networks, etc.—to a valuable privilege—namely,
access to a specified prime time period for particular types of programming. And
there is a strong conflict of industry interests seeking valuable privileges in the

pay cable proceeding : The cable and motion picture industries seek the "privilege"

of unrestricted or less restricted exhibition of films on pay cable ; the broadcast

industry seeks to bar such exhibition and to promote conditions that insure the

availability of the films first to networks and then, through syndication, to

stations.

That brings me to the 1959 Sangamon Valley case. Sangamon involved a rule-

making proceeding proposing to reassign channel 2 from Springfield, Illinois to

St. Louis, Missouri. The Commission believed that ex parte presentations were

permissible in such an informal rulemaking proceeding, and had allowed such

presentations to be made by the interested parties. Because of the presentations,
the Supreme Court ordered a further hearing before the Court of Appeals (358
U.S. 49). In its opinion, that Court stated :

... On behalf of the United States, the Department urges that whatever
the proceeding may be called, it involved not only allocation of TV channels

among communities but also resolution of conflicting private claims to a
valuable privilege, and that basic fairness requires such a i)roceeding to be
carried on in the open. We agree with the Department of Justice. Accord-

ingly, the private approaches to the members of the Commission vitiated its

action, and the proceeding must be reopened.*
The Commission regards Sangamon Valley as restricted to its narrow futural

situation, and it does have some support for this restrictive reading—a 1961 case,
Courtaulds.^ I disagree. There does not seem to me to be any basis in law or logic
to restrict Sangamon to its own narrow facts, a contest for a valuable frequency.
As the language of Sangamon and common sense indicate, what matters is

whether the proceeding—whether general or of particular applicability—calls for

"resolution of conflicting private claims to a valuable privilege."
I believe that Sangamon is sound policy. Sangamon does not cut off the Com-

mission from discussion of "broad policy matters with industry representatives"
(8 FCC F.2d at p. 1154), so important to the discharge of its legislative functions,
when there is no pending proceeding. And when these discussions or other

^Sangamon Valley Television Corp. v. U.S., 269 F.2d 221, 224, 106 U.S. App. D.C. 30,
33 (1959). The Court distluguished the Van Curler case (Van Curler Broadcasting Corp. v.

U.S.. 98 U.S. App. D.C. 432, 43.5. 236 F.2d 727, 730).
That case, Courtaulds (Alabama) Inc. v. Dixon, 294 F.2d 899, 904, n. 16 (D.C. Cir.

1961), Involving FTC rulemaking to define the generic category "rayon," does appear
to give Sangamon a narrower cast. However, the footnote reference seems somewhat con-
fused, since it appears to distinguish Sangamon "on its facts and in principle" on the
grounds that Sangamon involved "a license to be available to only one competing applicant"
and not rulemaking (whereas, as shown, the case involved rulemaking to assign channels
among particular communities). Further, the footnote states that there is no ". . . sugges-
tion here of what 'competitors' are advantaged by the Commission's adoption of the broad
generic category 'rayon'." thus Indicating that in the Court's view, Courtaulds did not
involve "conflicting private claims to a valuable privilege." In any event, the issue re-

mains why, in law or in logic, basic fairness is required in only one type of rulemaking
and not all that meet the above quoted Sangamon criteria.



103

circumstances do lead to a proceeding involving "conflicting private claims to a
valuable privilege," Sangamon certainly does not prevent these industry repre-
sentatives from making their views known to the Commission. Just to use one
example, in the pay cable proceeding, docket 19554, the industries sought and
were given several opportunities to advance their views, both in writing and
orally (four opportunities to file written comments; two oral arguments; two
panel discussions). What Sangamon does prevent is the last minute flurry of
frenzied lobbying by the interested industry representatives, when word of the
incipient Commission action is "leaked." As the FCC Chairman has noted, this is
a stultifying process. It has probably been a contributing factor in Court reversals
such as in the prime time access case, where the Commission's action was criticized
by the Court as "simply compromis[ing] between the interests of different broad-
casting groups and glossling] over the more fundamental public interest."
NAITPD v. FCC, 502 F.2d 249, 257-58 (2d Cir. 1974) .

Nor does Sangamon require that the action be taken solely on the "record"
submissions. The agency remains free to use materials in its files or to elicit
information or data from noninterested outside sources (of course, if it relies
on such material, it should disclose this in setting forth the basis of its decision)."
Sanagamon simply requires that the interested private claimants to the valuable
privilege proceed on the record."^

This Sangamon problem remains a continuing one at agencies like the FCC.
Chairman Wiley has been unable to eliminate the abuse by "locking" the Com-
mission to some publicly announced tentative instruction issued immediately after
the oral argument.'^ And, in any event, there is something amiss with a solution
that depends on rushing to judgment and thus sacrifices the often useful process
of extended discussion, negotiation, and compromise on important matters. To
give but one example, the Commission was intensively lobbied by industry rep-
resentatives prior to the issuance late last month of its new pay cable rules.

On March 10, 1975, the trade journals state that "word of last week's changes
. . . got out during the week, and both broadcast and cable lobbyists rushed to

the Commission, unhappy with some facets"
^^—that broadcast representatives

". . . were calling on commissioners on Friday . . ." to oppose the changes."
The following week, the trade press again reported that "various [industry]
groups lobbied Commission, pressing for changes in the tentative decision"

^^—
that National Association of Broadcasters ". . . staff members met with [FCC]
Broadcast Bureau staffers to present data backing up asserted need for [more
restrictive] standard." Public interest groups, which had filed comments and
appeared at the oral argument, did not participate in this final crucial decisional

stage. In such circumstances, the agency action all too often reflects ". . . simply
compromis[ing] between the interests of different broadcasting groups and
gloss[ing] over the more fundamental public interest" (NAITPD v. FCC, supra).

I will not labor this point further. The legal issue will eventually be settled

by the courts. But the matter is also an important policy one, involving as it

does a balancing of basic fairness concepts against the desirability of wide open
discussions in resolving quasi-legislative matters. I believe, therefore, that it

should concern this subcommittee.
Thank you for the opportunity to appear and present views on these important

issues.

APPENDIX

Drafting Suggestions Concebning S. 1289

1. Section 560 (a) (1)—the definition of agency official—The introductory

phrase might be clarified by the following: ". . . employees of the executive

10 See Attorney General's Manual on the Administrative Procedure Act, pp. 31-32

(1947). ^ ,j , ,
'1 It would also seem appropriate simply to specify that all parties should proceed in

accordance with the prescribed procedures for written or oral presentations. Thus, dis-

interested parties (e.g. law professors: "think-tanks") would also be required to follow

the stntel procedures. See Sangamon Valleti Broadcafiting Corp. v. r^S., supra, 106 U.t>.

App. D.C. at pp. 33-34, holding that specified procedures must be adhered to.

Also, Sangamon, I believe, should be applicable only where there are conflicting claims by

private industry entities to a valuable privilege, and not to rule making procedures where
conflict stems from the particination of listener or other public groups.
" See speech of Chairman Wiley, p. 3, supra.
"Television Digest, March 10. 1975, p. 2.
" Broadcasting Magazine. March 10, 1975, p. 6.
16 Television Digest, March 17, 1975, p. 3.
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branch or an independent agency . . ." While the use of the grade 15 or above
benchmark has the advantage of certainty, it might encompass inappropriate

employees or miss others who sliould be covered by the bill's provisions. In short,

certainty also carries the disadvantage of rigidity. I therefore suggest for the

subcommittee's consideration a more flexible approach, such as "all employees
. . . who are engaged in significant policy decisions . . .", with a requirement
that each agency, after consultation with and the apiiroval of the Assistant

Attorney General Office of Legal Counsel, adopt regulations specifying the em-

ployees encompassed (e.g., for the FCC, all those in the position of branch chief

or above).
2. Section 506(a) (5) (6).—The record should also specify the place where the

communication was received.

3. Section 506 (b) (v).—It is difficult to determine what is meant by the phrase,
". . . pertaining to a substantive policy matter before the agency . . ." It is

apparently to be ". . . pre.scribed in regulations promulgated by the agency . . ."

This means that if. for example, a parents' group were to approach a senior FCC
official to discuss the Commission's policy concerning children's television, there

would be no need to log the meeting or communication unless it had by foresight
been listed in some agency rule. This would lead probably to an ever expanding
or changing list of "substantive policy matters." While one can appreciate the

desire to cover all bases, this provision appears too vague or difficult of imple-
mentation. The question is therefore raised as to the need for it, particularly in

light of the consideration that the bill does cover all agency proceedings, in-

cluding in the policy area petitions to institute rule making or in<iuiry proceed-
ings. While this does leave a gap—the issuance by the agency of a policy state-

ment without prior petition or notice—there are serious limitations on such
abrupt agency process, in view of the APA's general requirement for notice as to

substantive policy matters.
Section 506(b) (2).—Here again the scope of the provision may be too encom-

passing, and flexibility may be desirable. For example, parties such as public
interest groups may wish to consult with Bureau Hearing Division attorneys as
to tactics and manner of proceeding in some renewal hearing—yet if the Bureau
attorneys are grade 15 (and a number are), all these perfectly normal litigation
conferences would be logged and publicly disclosed. Other instances where log-

ging and disclosure are uncalled for could undoubtedly arise. Therefore, it might
be appropriate to permit agencies to except by rule—after consultation with and
approval of the Assistant Attorney General Office of Legal Counsel—situations
where logging could serve no useful purpose in promoting openness in govern-
mental decision making. Provision could also be made for appropriate annual
reports to the Congress concerning such exemption regulations.

Section 506(d).—There is also the question whether civil remedies (suspen-
sion, discharge) are not more appropriate than criminal penalties.

Senator Kexxedy. Mr. Asher?

STATEMENT OF THOMAS R. ASHER, ATTORNEY, FORMER ATTOR-
NEY WITH ANTITRUST DIVISION, DEPARTMENT OF JUSTICE

Mr. Asher. I would like to apologize to you, Senator Kennedy, for
not having prepared remarks. T would like to submit them afterward,
if I may. I was tied up in litigation last week.

Just to explain my background, since I do not have any official

status at the moment, I was with the Antitrust Division of the Justice

Department from April 1966 to December 1969. And. after a short
interlude in private practice of law, I ran a public interest law firm
here in Washington called Media Access Project which was con-
cerned, basically, with communications and freedom of information.

I think you have probably had a glut of references to the Federal
Communications Commission, so I will not allude to my experiences
there. I would also like to point out that I will be devoting the bulk
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of my time during the next 2 years to writing a book on political

influence. The primary focus is why public interests—which we all

have an extremely difficult time defining
—come out on the very short

end of the stick as to the degree of influence they are able to wield.

So, from all of those perspectives, I have an interest in this legisla-

tion, which I do endorse. You mentioned during Peter Hutt's state-

ment, that there might be some "chilling'" effect on the first amendment

right to petition for redress of grievances, if those who do petition
tlie Government must do so openly.

This same argument was made in regard to the 1946 Lobbyist Regis-
tration Act and the Supreme Court rejected it in Harriss v. United
States. It stated that the act was designed to prevent :

The voice of the people from being drown out by the voice of special interest

groups seeking favored treatment while masquerading as proponents of the

public weal.

I think that the first amendment right to petition the Government
for redress is exercised only by those who can gain access to Govern-
ment decisionmakers and that the public has a right to knoAv to whom
they gain access, how and wdien they gain access, and that this bill

is a step in the right direction in terms of casting some light onto

these factors.

I would like to illustrate three instances in my own experience, two
at the Justice Department and one as a public interest lawyer engaged
in litigation, where situations that should have been known to the

public Avere not, where the potential for serious abuse and undue
influence took place.
The first—and I do not have the exact dates, but I can provide this

all in my Avritten submission—was when the Department was investi-

gating the proposed acquisition by First National City Bank of New
York of a large insurance firm called Chubb Corp. I was in charge of
the investigation within the Department. There were at least three
contacts made by either the chairman or the president or both of the
First National City Bank with John Mitchell who was Attorney
General.

These were meetings in the Attorney General's office. At least one
of those meetings was not attended by anyone from the Antitrust

Division, including Mr. McLaren who was the Assistant Attorney
General, who found out about that meeting after it took place.
At the two other meetings, Mr. McLaren was present, but no member

of the Justice Department staff was present. Now the Justice Depart-
ment is not an adjudicatory agency. On the other hand, in the prelitiga-
tive stage of proceedings, there is an adversarial relationship. The
Department staff on the one hand, pushing for some sort of action;
the industry involved, pushing not to have that action take place, or
at least to minimize it. And, the key policymakers, certainly the

Attorney General and the Assistant Attorney General as well, sit to
some extent as arbitrators, trying to decide what the Department is

going to do.

The fact of the matter was that in the First National City Bank
Chubb matter, Mr. Mitchell ultimately decided to bring the suit

anyway; but I, for one, being in charge of the investigation had no
idea except for what Mr. McLaren told me as to w^hat took place at
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two of those three meetings that he attended. And he had no idea

of what took place at the third meeting
—at least that is what he told

me—and none of us on the staff did.

So, we do not know what transpired between the bank and Mr.

Mitchell. Based on Mr. Mitchell's track record one can draw what
inferences one would like. Maybe nothing was offered to him. Maybe
something was and it was not adequate to meet his price, I do not

know.
Senator Kennedy. Well in this case the case was not dropped.
Mr. AsHER. The case was not dropped, that is right, but nonethe-

less we do not know what took
place.

The fact of the matter is the

public had no way at all of knownig that while this matter was under

investigation at the Antitrust Di^-ision level, there was an ongoing
contact between the top management of the bank which was under

investigation and the Attorney General. That is something the public
certainly should have known about throughout. Assuming that we
can get around the question of wdiether the public should know about
these investigations at all, which I think they should

Senator Kennedy. You do not know how many cases might have
been dropped?
Mr. AsHER. We do not know that, and we do not know of how many

other contacts by the bank, or other banks, or other outside interests
took place with Mr. Mitchell.

Taking one step down from the Attorney General to the Assistant

Attorney General, when Donald Turner was Assistant Attorney
General there was what I regarded as an extremely uncomfortable—
from the point of view of being a staff attorney

—level of contact be-
tween himself and certain private members of the bar, and one in

particular.

CITATION OF PERSONAL EXAMPLES OF EX PARTE CONVERSATIONS

This member of the bar, Lloyd Cutler, who is an outstanding lawyer.
When I told him last week the substance of my testimony, he was quite
upset at my suggestion that he had virtually unliniited access to

Turner, both as to matters wdiich were pending Ijefore the Department
in which Mr. Cutler had involement, and in addition on matters where
he had no direct involvement at all.

But the fact is that Mr. Turner would simply call up Mr. Cutler
and seek his advice on very important matters before the Department,
and in turn, Mr. Cutler was freely able to communicate Avith Mr.
Turner about such matters. No one else that I knew of was able to

gam this degree of virtually openended entry via telephone, via meet-
mgs, and, in addition, through regular social contacts.
On a number of matters that I was working on, and ^Ir. Cutler was

on the other side, I learned from Mr. Turner after the fact that he had
learned certain facts from Mr. Cutler. Mr. Cutler had made certain

presentations to him and I, in fact, was in Mr. Turner's office on nu-
merous occasions when phone calls came in from Mr. Cutler. Just be-
cause the call was from him, it was deemed so important that Mr.
Turner dropped everything and twice I was asked to leave. However,
on several occasions perhaps Mr. Turner was not wise enough to ask
me to leave, and I overheard the conversations.
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Again, the public had no idea at all that these contacts were taking
place. I think that it is terribly important that the public know what

type of access is involved since access is the first step toward any in-

fluence really being brought to bear. If you cannot get to the person
who is going to make the decision, it is impossible to reallj^ influence

them.
"Whether or not an untoward influence took place, we do not know.
Senator Kennedy. Now how do you handle that in a situation where

a case is brought against some individual and they have the wrong
guy ? He comes down to Justice after receiving a subpena and just says,
"Listen, you wanted Jimmy Jones. You have Jimmy Q. Jones instead

of Jimmy T. Jones.'' Someone writes this down some place, and then it

becomes public that Justice has had a subpena issued, and quashed. In
this situation, it is as though Justice had announced that Jimmy Jones
does not beat his wife anymore.

Then, it is out in the public record. There is a public document on
it and everybody knows. Is this a problem? Does this concern you at

all ? How do you reach what Mr. "Wertheimer was urging
—a balance

of judgment? Or. is that a problem?
Mr. AsHER. It clearly is a problem. And clearly persons who are un-

justly accused, or persons who feel they may be unjustly accused and
want to plead their case to a Government decisionmaker before some

legal action is instituted, do have a privacy interest which has to be

weighed against the public's interest in knowing how the Government
is transacting its business.

I think that the legislation, as drafted, attempts to draw a balance

between those two conflicting interests. Once a suit is started, if it turns

out you have got the wrong person or if you have subpenaed the wrong
person, that is a matter of public record anyway.
And, if we look to the degree of public injury or degree of injury

to individuals which results from the wrong person being subpenaed,

getting up on the witness stand in open court and saying "it is not me,
it is someone else," that being established is a fact that is clear. It goes
on all the time and the level of injury suftered by individuals there I

do not see to be extraordinarily high.
Senator Kennedy. Is that true of investigations, too?

Mr. AsHER. I think it probably is. Certainly based on my experience
in the Justice Department, I rarely found us investigating the wrong
person, except

—well, no, that is not quite accurate. We usually were

investigating the wrong person or usually investigating some minimal

aspect of competitive conduct, rather than talking about the struc-

ture of an industry. It did not really require little meetings to set

prices, because as in the case of the automobile industries, they could

do it by tacit consent. But. in terms of locating the wrong individuals,

I rarely found that to be the case. And, usually, when that was so it

was clarified very easily and if this were on the public record I doubt

if anyone would suffer any great injury.
There will be certain instances, no doubt, where this is not so. In

S. 1289, you have an "informer" exception. I am curious whether the

informer exception would include General ^Motors coming in and com-

plainiufT that American Motors was competinfif too hard and trying to

drive GM out of business? Would General :Motors be an "informer"

in that situation? There is a definitional problem, but I acknowledge
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the problem and I think I come out with Mr. Wertheimer on the trade-

off situation there.

The last instance I would like to cite involves Freedom-of-Informa-
tion Act litigation which I am now involved in representing several

public interest groups. In fact, there are several cases, each in^ olving
equal employment data submitted by major corporations to the Gov-
ernment, which the Government agreed to release.

The corporations then brought suit to enjoin the release of their

data. After the suits were brought, we found out that—in one case it

was Sears, Roebuck and in another case it was Westinghouse and in

another case it was U.S. Steel and General Motors—in each instance

they had numerous meetings with top and slightly lower than (op
decisionmaking officials in the Government, trying to persuade them
not to release the data.

On the other hand, the individuals and groups requesting the data—
the National Council of Churches, the Legal Aid Society of Alameda
County, a group called Council on Economic Priorities, and so on—
had filed their request and never heard another thing until after some
telephone calls back and forth and they were told that the data would
be released.

Whereas, the industry representatives that were trying to prevent
the release of the data under the Freedom of Information Act, had
numerous formal and informal meetings, made written and oral sub-
missions to the Agency, and these were never even shown to the entities

that were requesting the data.

Once again, the type of legislation that you are proposing at least

would have alerted those members of the public that were requesting
the data to the fact that there were some very heavy submissions being
made, both verbally and in writing, by the original source of the

information, trying to prevent its release.

I would urge upon you, though, to keep in mind the statement that
Mr. Hutt made earlier. And that is, with all of this disclosure, we
have to realize that in terms of the resources, manpower, economic
resources available to special interests—industrial and labor interests

on the one side, and public interests which tend to be difuse, tend to be

very underfinanced, very penalized by the existing tax laws in terms
of the amount of money and staff that they have available—you are

always going to find the kind of disi:)arity that Mr. Wertheimer pointed
out. Even monitorino- the types of logs that this legislation would

require would probably take all of the public interest organizations in

Washington fulltime just to keep abreast of them to see if anything
was going on that should not be.

Thus, the fundamental problem is a, much more profound one. It

is that we have an enormous disparity in resources between those who
would influence the Government on behalf of industry, on behalf of

labor organizations, those we tend to call special interests on the one

hand, and public interest on the other hand who, at best, even with
all of the information spread on the record, are at enormous

disadvantages.
And so recognizing that this is merely a step in the direction that I

hope would ultimately lead to major legislative reform of a number
of processes that the public could more effectively participate in all of

the decisionmaking areas of Government, in efforts to influence Gov-
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eminent, I do endorse the legislation as a worthwhile step in that

regard.
^Ir. Wertheimer. Mr. Chairman, could I add jnst one more point?

While I share what 'Sir. Asher said, the fact of the matter is that even
the logs of this information could not be comprehensively monitored.

People tend to conduct themselves differently when they feel and know
that their activities are subject to public review and public scrutiny.
And one potential out of this kind of legislation is that you would

have Government officials and agency officials conducting themselves
in a manner that is different than the waj- they do it now, because they
know there is no potential for accountability, no potential for the

public to know anything is going on.

Mr. AsHER. I agree completely. I do not think Mr. Mitchell would
have met with those executives of the bank if he had known that it

would have appeared on the public record.

Senator Kexxedy. Well we want to thank all of you. I think these

hearings have been important in getting some of these arguments out
on the table—some of the principles and some of the problems, as well.

We want to work closely with all of you, as we develop the legisla-
tion. We agree there is an obvious necessity for greater openness in

Government. On the basis of some present agency practices, greater

openness is both necessary and entirely practical.
The real challenge is for us to develop some legislation that will

bring the 74 percent figure that Mr. Wertheimer quoted down to

the incidental, perhaps double-digit figure that we associate with

inflation.

Let me just thank you very much. We will be staying in touch with

you. I think it has been a useful and helpful beginning and I want to

thank you for your appearances here. We will stand in recess.

[The prepared statement of Thomas Asher follows:]

Prepared Statement of Thomas R. Asheb

Mr. Chairman, I appreciate the subcommittee's invitation to testify in support
of the proposed Open Communications Act of 1975. Its purposes are indeed

salutary—to help restore public confidence in governmental processes by opening
to public scrutiny one of the most serious sources of mistrust : special interest

influence.

It is not hyperbolic to say that the public's confidence in government's respon-
siveness and openness to the voices and needs of most citizens is at an alarm-

ingly low level. A recent survey found that over 60 percent of the nation's young
adults, both college and noncollege educated, "believe that the country is demo-
cratic in name only and is run by special interests."

' Most view "big business
as the most influential special interest, followed closely by flnanciers and orga-
nized labor.^ Numerous other polls of the population at large at large reinforce
these conclusions, often with the mistrust percentages substantially higher.
Even if these perceptions were incorrect, even if individual citizens possessed

access and the ability to influence federal decisionmakers proportionate with
their numbers, the broad-based impression that that is not the case constitutes
a danger signal which warrants immediate attention.' And, since secrecy is the
midwife of suspicion, S. 1289 represents a meaningful step in the right direction

by seeking to lift the veil of secrecy behind which interests of all sorts work
daily (and often effectively) to influence public policy.

^ D. Yankelovich. The New ^Morality : A Profile of American Youth in the Seventies,
McG'-aw Hill Paperbacks, 1974, pp. 45, 116.

»Id.
'
!^ee, e.g.. Conflict of Interest and Federal Services, by the Special Committee on the

Federal Conflict of Interest Ltws of the Association of the Bar of the City of New York,
Harvard University Press, 1960, pp. 19-20.
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Every casual newspaper reader is aware of the high level of access to govern-
ment possessed by special interests. Regardless of whether this access affects

Federal decisions, it creates the opportunity for and appearance of undue and
unfair influence. Madison .said that the public's role in a democracy is "keeping
the several departments of power within their due bounds."

^ But unless citizens

at least know the facts about who is gaining access to which public officials at

what times, the public will feel that it cannot fulfill that role and confidence in

government will further erode and with it the stable underpinnings of constitu-

tional democracy.
The broader question of political influence which underlies S. 1289 is highly

complex and its abuses are not likely to be solved simply by the passage of a
disclosure law. I make this point not to discredit S. 1289, which I heartily en-

dorse as a step in the nece.«sary direction of greater openness in government.
Rather, I feel it necessary to emphasize that disclosure is only one step toward
solving the problem that "some people have much more of a voice in what gov-
ernment does than do others."

°

Underlying the entire phenomenon of political influence is the fact that money
can and does buy political power. It purchases influence both overtly, such as by
purchasing issue-oriented advertising in the mass media on subjects ranging from
oil imports to "socialized medicine," and covertly in a wide variety of fashions

affecting every branch and office of government. It is toward this covert influence

that S. 1289 is directed in the expectation that, by exposing avenues of influence,

they will either be closed or else opened to all.

As my preceding remarks indicate, I do not believe that lifting the veil of

secrecy will so fundamentally realine political power in America that the notion
of majority rule and equal access to Government for all citizens and interests will

become a reality. However, as Mr. Nixon has taught us so well, secrecy can rarely
if ever promote public confidence in Government or Government responsiveness to

the popular will ; almost invariably it has the opposite effect.

I have observed the interplay between Government officials and advocates for

private causes from several perspectives. As a law clerk to a Federal District

Judge I saw regular efforts by lawyers and their clients to utilize social and
political relationships to ex parte reach the judge with arguments and "facts"

regarding pending litigation ; efforts which were consistently and firmly rebuffed.

As an attorney in private practice representing corporate interests I sought to

influence Government decisionmakers and as an attorney with the Antitrust
Division of the Justice Department

*
I was not only the object of such efforts but

observed them taking place at the highest levels above me. Finally, as the execu-

tive director of a public interest law firm for over 3% years,^ I represented those

weak minorities and diffuse majorities of citizens who lack the money to hire

lawyers and others skilled at influencing Federal policy. In each of these roles I

saw much going on secretly which the public would not have tolerated and much
more contact between Government officials and outside advocates which, although
not inherently nefarious or corrupt, should have been matters of public record if

the notions of an informed electorate and public participation in the governmental
process are to be realities rather than rhetoric.

I will cite two specific situations which occurred during my Justice Depart-
ment years to illustrate the types of contacts which should, and if S. 1289 be-

comes law largely will, be spread on the public record. First, during Donald F.

Turner's tenure as Assistant Attorney General in charge of the Antitrust Di-

vision ^, there were certain attorneys who regularly were involved in an ad-

versarial relationship with the Division, both litigative and prelitigative, who
had ready access to Mr. Turner. The most conspicuous of these was Lloyd Cutler,

of the firm of Wilmer, Cutler & Pickering in Washington, D.C.
This situation would not warrant my singling it out except for several key

factors. Mr. Cutler enjoyed (and continues to enjoy) a flourishing antitrust

practice, basically representing major corporations which are under investiga-
tion or have been sued by the Justice Department. I should add parenthetically
that Mr. Cutler is a lawyer of the highest ability and his clients received superb
legal counseling quite apart from any ex parte influence Mr. Cutler was able

to exert on their behalf. However, the fact of the matter was that Mr. Cutler,

<The Federalist Papers, no. 50, Mentor Books, 1961, d. .S17.
6 V. O. Kev. Politics. Parties, and Pressure Groups, 1958.
'April 1966-December 1969.
'' Media Access Project. Washington, Aug. 1971-Feb. 1975.
»June, 1965-June, 1968.
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who was a close personal friend and long-time professional associate of Mr.
Turner, was able to reach Mr. Turner both via telephone and in oflBce meetings
in a manner both qualitatively and quantitatively different from virtually any
other lawyer.

I overheard several telephone conversations initiated by Mr. Cutler regarding
matters under consideration by the Division in which Mr. Turner quite freely
discussed his views and instincts and, in turn, was quite open to hearing Mr.
Cutler's arguments. I also overhead Mr. Cutler's views on cases and policies

being considered by the Division, many of which directly affected his clients

and almost all of which were of great importance to at least some of those
clients.

I should make clear that I do not fault Mr. Cutler for seeking access to Mr.
Turner in order to plead his case. I cannot imagine that he offered bribes or

otherwise did anything more than act as a vigorous advocate addressing the
merits of particular matters. However, the fact that he possessed extraordinary
access to the nation's chief antitrust enforcer, while widely known or suspected
in some corporate and legal circles, was not known to the public at large and, I

would posit, would not have been tolerated had it been known. At the least the

public would have demanded that Mr. Turner's contacts with outside counsel
be more openly conducted and more evenly distributed.

Since dealings which take place behind a veil of secrecy always lead to suspicion
of chicanery all parties who have nothing to hide should welcome the requirements
of S. 1289 that the veil be lifted. In fact Mr. Cutler, with whom I discussed this

testimony last week, while not welcoming my references to him, stated that he
has nothing to hide and that he endorses the basic principles of S. 1289 because
tJiey would remove any appearances of improperity on his part and on the part of

any private advocate who deals with high Government officials.

The second instance I would like to cite involves extraordinary access to At-

torney General John N. Mitchell on a matter under investigation by the Anti-
trust Division in 1969. It involved the proposed acquisition by First National
City Bank of New York on Chubb Corp., a major insurance firm

; the question
being considered by Justice was whether the acquisition would raise serious

enough competitive dangers to warrant suit under section 7 of the Clayton Act.
Since I was in charge of the Antitrust Division's investigation during its final

stages, I was privy to the contacts between both firms and the Division. Richard
McLaren, the Assistant Attorney General in charge of the Antitrust Division,
held no meetings and, to the best of my knowledge, permitted the parties no ex
parte contacts with him except in meetings attended by the staff, including my-
self, and on several occasions rebuffed efforts by counsel for the bank and Chubb
to meet with him alone. On the other hand, Mr. Mitchell apparently had an open
door policy in regard to the bank's highest oflBcials ; he permitted them to plead
their cau.se on at least three occasions, one of which Mr. McLaren learned about
only after it took place. At the other meetings Mr. McLaren was present, although
no other members of the Division's staff, who possessed far greater knowledge of
the facts than did Mr. McLaren, were present.
In this situation, unlike the now notorious ITT matter, outside influence did

not result in the abandonment or attenuation of antitrust enforcement. Rather,
Mr. McLaren, on June 12, 1969, recommended to the Attorney General that suit
was warranted and Mr. Mitchell promptly endorsed that recommendation. How-
ever, we cannot determine, because the type of public information which S. 1289
would require is not available, if extraordinary ex parte access to Mr. Mitchell
in other matters did substantially alter Justice Department actions.

In regard to the Justice Department's law enforcement processes, I should note
several factors which will hopefully clarify the implications of my foregoing
statements and may warrant this subcommittee's attention in drafting legisla-
tion designed to assure the integrity of administrative procedures. First, within
the Justice Department's antitrust enforcement scheme, the Division's staff

generally stands in an adversarial posture to the firms under investigation. Be-
cause investigations are supposedly highly confidential matters, the public at
large rarely posses.ses the knowledge to make its views known to the Department
except via the efforts of or access to investigative staff.

Second, top policymaking oflScials within the Department, including the Assist-
ant Attorney General who must decide whether to recommend suit and the At-
torney General who nuist authorize it, serve in a quasijudicial role : they hear
staff arguments which usually propose the filing of suit and arguments of the
firms under investigation to the effect that suit is neither legally nor factually
warranted.
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Third, to the extent the staff is excluded from high-level policy decisionmaking,
or feels that it is excluded, this leads to a sense of demoralization which, coupled
with the other phenomena which drive most of the better attorneys out of Gov-
ernment service after a short stay, seriously undermines the Government's

ability to effectively enforce the laws.

Fourth, during my tenure at Antitrust, I never found more than incidental

benefit resulting from verbal, in contrast to written, submissions by firms under
investigation during the prelitigative stages. This suggests that much dangerous
influence or appearance of influence could be avoided by requiring that all con-

tacts with firms under investigation be in writing. If verbal contacts can be

minimized, one of the major potential loopholes in S. 1289, requiring Government
officials to make "a brief characterization of the subject matter under discussion,"
would be closed and, at the same time, administrative burdens would be lightened.

Fifth, I have serious doubts about the closed process for handling prelitigative
matters, at least in the antitrust and trade regulation areas. The fundamental
question is why the public should be excluded from input on matters of weighty
economic policy which affect individual citizens as much as (and often more
than) the corporations involved. Without public imput, the views of minorities,
consumers, environmentalists and numerous other public interests often are over-
looked or given short shrift in the prelitigative process. Since, as noted above,
the decisions regarding whether to file antitrust suits and how to shape their
terms and requested relief are basically quasijudicial, there is no reason why the
public should not be afforded as much input at that often decisive stage of the
proceedings as it is afforded once a matter reaches the courts.

I do not feel that principles of corporate privacy or possible stock market
implications justify the present closed process. In fact, the securities laws require
full disclosure of litigation and other factors which are relevant to investment
decisions and. in reality, any serious antitrust investigations are known to and
have impact upon the securities markets well before any oflScial statement is

issued by the Justice Department or the FTC. An open process would therefore
assure that the securities markets function more intelligently and fairly by
making all relevant information available to all persons at the same time.

Finally, I would suggest that the subcommittee remove the limitation of the
Bill's disclosure and logging requirements to contacts "initiated by persons
outside the agency." Donald Turner often called Lloyd Cutler to discuss matters
of departmental concern. Similarly, Government oflScials at all levels generally
"initiate" contacts with outside parties in order to gather important information
and insights. Moreover, once a line of communication exists between a Govern-
ment offlcal and someone "outside the agency," the question of initiation becomes
not only irrelevant to what the public ought to know but, as a matter of law,
is a concept so vague as to constitute an enormous and unnecessary loophole.

In sum, I urge the subcommittee to refine S. 1289 to assure maximum public
knowledge of agency proceeding and outside contacts, operating on the principle
so well put by Voltaire that "a well-governed society turns every vice to
account." °

[Whereupon, at 12 :50 p.m., the subcommittee recessed, subject to the
call of the Chair.]

[The draft comments on the Consumer Product Safety Commission's
proposed openness regulations follow:]

»
Voltaire, Philosophical Dictionary, in The Portable Voltaire, Viking, 1968, p. 87.
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COMMENTS ON

CONSUMER PRODUCT SAFETY CCHMISSION
PROPOSED OPENNESS REGULATIONS (DRAFT) *

TITLE 16 — COMMERCIAL PRACTICES

CHAPTER II — CONSUMER PRODUCT SAFETY COMMISSION

SUBCHAPTER A ~ GENERAL

PART 1012 — MEETINGS, PRIOR PUBLIC NOTICE, & RECORDS OF PROCEEDINGS

ADOPTION OF MEETINGS POLICY

The purpose of this documenc Is to promulgate the procedures set

forth below regarding requirements of the Consumer Product Safety

Commission (CPSC) for advance public notice, public attendance,

and records for meetings that are of substantial Interest Involving

Commissioners and/or CPSC staff and outside parties. In developing

a meetings policy, the Consumer Product Safety Commission has followed

the principle that the public interest is best served when regulatory

affairs are open to the fullest extent practicable. To that end,

meetings of substantial interest will be announced in advance and

all meetings and records will be open to the public unless they fall

within exceptions required by law or established in this policy.

r The Commission has explicitly detailed its requirements for ad-

vance public notice and its requirements that the public be permitted

to attend meetings of substantial Interest in order to make clear the

condition? and exceptions that exist relative to this policy. In addi-

tion to the specified exceptions, the Commission acknowledges that

extraordinary circumstances arise which might require either that ad-

vance notice cannot be given or that a meeting be closed or both.

* Subcommittee staff underscored material In this document for emphasis.
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To ensure that no one claims the existence of such extraordinary

drcunstances without Justification, the policy set forth below

requires: (1) approval from the Chairman whenever CPSC staff, other

than personal staff of Comnlssloners , wish to hold or attend a meeting

of substantial Interest to the public without giving prior public

notice, and (2) approval from a majority of the Commission whenever

CPSC .staff , other than personal staff of Commissioners, wish to hold

or attend a closed meeting of substantial interest.

BACKGROUND

In the FEDERAL REGISTER of October 24, 1974 (39 FR 37780), the

Consumer Product Safety Commission proposed an Interim and amended

procedures policy (16 CFR 1001.60 through 1001.67) regarding public

notification and disclosure of meetings to serve as its interim policy

until finalized. Previously, on October 1, 1973 (38 FR 27214), the

Commission had promulgated 16 CFR 1001.60 prescribing a basic procedural

policy for meetings, prior public notice, and records of proceedings.

With the expansion of the material for procedural policy on

meetings proposed October 24, 1974, from 16 CFR 1001.60 into 16 CFR

1001,60 through 1001.67, the material became an appropriate size and

nature to constitute a part. Thus, the material is adopted below as

16 CFR Part 1012.

RESPONSE TO PROPOSAL

In response to the proposal of October 24, 1974, 16 comments were

received from interested parties. Including the Chemical Specialties
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Manufacturers Association, Inc.; Consumer Electronic Group of the

Electronic Industries Association; the National Cash Register Co.;

Glass Container Manufacturers Institute; Power Tool Institute;

J. I. Case Co.; Walker Manufacturing Co.; Thomas K. Wilka, Public

Interest Sanlnar, Georgetown University Law Center; Allen S. Saeks,

consumer representative. Product Safety Advisory Council, Consumer

Product Safety Commission, a consumer, and members of the CPSC staff,

reflecting experience with implementation of the proposal.

Significant changes . The more significant changes made in the

regulation in response to comments involve the more precise defini-

tion of the terms "meeting," "outside party," and "substantial"

interest
" and clarification of conditions that permit exemptions from

the policy.

Two of the comments supported the proposal as published. The

main issues raised in the remainder of the comments and the Commission's

conclusions thereon are as follows:

1. Definitions — a. Meeting . Regarding proposed 15 CFR 1001.61(d),

CPSC staff point out that the definition is too broad and ask for clar-

ification and specificity.

The Commission does not intend that everyday encounters of its

staff with the public, such as discussing the merits of artificial turf

at a football game with a friend, constitute a "meeting" that would be

of public Interest. The Commission also does not intend that substantive
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dlscussioia between staff and the public not be cons
trued_as_a

meeting simply because they are held in a nonbusines s environment

such as a football game.

The Commission has therefore redefined "meeting" to include any

assembly of its staff with the public for the purpose of discussing

specific subjects relating to the business of the Commission.

b. Outside party . Regarding proposed 16 CFR 1001.61(e), one

Industry comment suggests that -in, the definition of "outside party," the

exemption of news media and nat of all persons when they are acting In a

news-gathering capacity is discriminatory.

Another industry comment predicts that members of the news media

win meet privately with Commission employees for news-gathering purposes

and requests that Industry representatives be allowed to attend.

The Commission believes that the public Interest Is best served

when regulatory affairs are open to the fullest extent practicable. To

that end, the Commission opens, whenever possible, all Its meetings to

the public. Since all interested persons are not able to attend these

meetings, the Commission believes that the news media will make important

aspects, of the proceedings public knowledge. Consequently, the public

will learn of Commission activities and be more able to assist the Commission

in the goal of reducing the risks of injury associated with consumer products.
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The Commission also recognizes that media will meet privately

with Commission staff for news gathering and intended that the exemption

of persons engaged in news-gathering should not exclude industry representatives

from this type of news-gathering meeting . Since many industries receive

trade journals that have editors and staff who are news-gatherers, the

Conmiisslon Is therefore subject to questions from Industry, segments of

the business community, and the consuming public, as well as from media

news-gatherers. The Conanlssion believes that the Interest of Industry

Is adequately served by Its present policy. However, the terra "news

media" is broadened to the term "person engaged in news-gathering," to

clarify that it Includes persons affiliated with all news media including

industry news-gatherers when the activity is for the purposes of publication.

An advisory council member contends that the definition does not make

clear whether an individual member of a CPSC advisory council meeting with

a CoTnmissioner to discuss a substantial interest matter is an outside party.

Another comment states that it is not clear whether an offeror, pre-

paraing a standard for CPSC, is a contractor or an outside party.

The Commission concludes that when advisory council members and offeror

personnel are not acting in an official capacity, they are outside parties.

The examples of outside parties listed in the definition are not inclusive,

but rather are illustrative and wording has been changed to reflect these

findings.
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A consumer comraents that the definition of outside party is

vague and dangerous because there Is no definition of "inside party."

The conaiimer asks what are the people under contract who do work

for the Commission? The Commission considers contractors doing

work for the Commission as not being within the scope of outside

parties, therefore 16 CFR 1012.4(c) (11) (F) below has not been changed.

Also, the Commission considers it unnecessary to define "Inside party"

because It has defined "outside party."

As explained In this discussion, the definition (16 CFR 1012.2(e)

below) has been changed. .

^c. Substantial Interest matter . One Individual's comment

suggests redefining the term "substantial interest matter" in proposed

16 CFR 1001.61(f) to include any topic of discussion between CPSC

staff or Commissioners and a party potentially subject to CPSC reeula-

tory action and suggests requiring advance notice and a meeting

summary for all meetings between CPSC personnel and an "outside party"

as defined in proposed 16 CFR 1001.61(e).'

Another comment from an individual points out that this defini-

tion includes more than pending matters and asks if this broad

definition is intentional.

One industry and three staff comments urge the Conmlsslon to

clarify the definition and/or expand the list of examples of meetings

and activities that are not substantial matters.
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The Commission agrees that It should clarify when a matter

Is or is not of substantial Interest. Substantial Interest
^ depends on

pot only the subject Itself, but also on how that subject wlH be discussed.

There Is a distinction between inquiries or meetings for general information-

al purposes and contacts or meetings for purposes of cossnentlng on^ matters

before the Commission, which constitute substantial interest matters.

In addition, the Commission concludes that additional examples of matters

that are, and that are not, substantial Interest matters should be given.

Therefore, the^o"^^?al'?r '"'•' ^"^"-"^ ^^"' dpf<nir<nn fJj^FR 1012.2(f) below)

and has given additional exasq)les.

2. Forms of advance public notice . A staff comment questions whether

advance notice and meeting summaries are required for speeches given before

outside parties.

The Commission concludes that /speeches generally do not meet the defi-

nitlons of substantial interest matters\ since they simply convey information

about the status of matters before the Commission and do not involve signi-

ficant discussions about such matters. However, the Commission encourages

the staff to list notices of upcoming speeches in the public calendar for

informational purposes. The Regulation (16 CFR 1012.4 below) has been re-

vised accordingly.
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An Industry conascnt urges the Commission to consider providing

a period of overlap when the Interim meetings policy Is finalized
_ I i,

during which the Commission s day-to-<lay meeting activities would  
(I

be published In the FEDERAL REGISTER In addition to being listed In «

the public calendar. • l<

The Commission has not used the Federal Register for the above purpose

since October 1974, and makes it possible for all those who request to

receive the CPSC's public calendar regularly free of charge. The Commission

therefore concludes that the suggested accommodation Is unnecessary. >

The regulation (16 CFR 102.3 below) accordingly has not been changed

3, Location of meetings between CPSC and outside parties. s

Regarding proposed 16 CFR 1001.63(c), a comment suggests that the

regulation would be more comprehensive If the requirements for meet-

ings between Commissioners or CPSC staff and outside parties applied

not only to meetings at CPSC premises and at the premises of outside

parties, but also to other premises at which the Commissioners or

CPSC staff would likely meet with outside parties.

The Commission Intended the Regulation to cover such meetings.

The regulation (16 CFR 1012.4(c) below) has been changed accordingly

to clarify that it Includes meetings between Commissioners or CPSC

staff and outside parties at any location
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4 . Notice requlrcrient for section 15(b) notifications .

a. Initial notifications . Regarding proposed 16 CFR 1001, 63(c) (1)

(i) (b) , an individual conmenter objects to the exemption of initial

section 15(b) notifications froo the advance notice and open-meetings

requirements.

The Commission finds that prior notice of and public attendance

at meetings involving Initial section 15(b) notifications would be

impossible because with many initial notifications under section 15(b)

of the Consumer Product Safety Act it is necessary for the CPSC staff

to act Immediately upon the notification in the interest of public

safety. Also exempting the initial notification will protect manu-

facturers who may report potential possible hazards which will later

turn out not to require CPSC action from adverse publicity. Subsequent

meetings and negotiations, however, are not excepted from the notice re-

quirement. The regulation (16 CFR 1012 .4(c) (1) (ii) (B) below) has been

revised to so state.

b. Subsequent meetings . Regarding proposed 16 CFR 1001.63(c)(1)

(i) (b) , an individual comment suggests that the exemption from advance

notice and open-meeting requirements not be limited to meetings involv-

ing initial section 15(b) notifications. The commenter contends

that the meetings following the initial section 15(b) notification

meeting also require frank negotiations without the defensiveness and

caution likely to be generated by the presence of outsiders.
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The Commission believes that the suggested change would be In-

appropriate since the Intent of the regulation Is to give public

notice on substantial Interest matters whenever practical. Since

negotiations leading to the settlement of cases are open, the public

should be given advance notice of such negotiations. The Commission

will give all Interested persons the opportunity to observe its regu-

latory affairs and exempts initial 13(b) notifications in the Interest

of speed and to permit frank exploratory reporting and discussion that

may take place at that time.

5. Criteria of closed meetings .
— a. Proprietary data .

Regarding proposed 16 CFR 1001.63(c) (4) (1) (a) , which provides for

closed meetings to protect the confidentiality of proprietary data,

a coTOsent of an Individual states that the concept of "proprietary

data" is much broader than that of a trade secret and other material

protected by law. The comment contends that unless the term "pro-

prietary data" is defined In the regulation, the public could be excluded

from many meetings .

The Commission recognizes the term "proprietary data" may en-

compass various materials protected by law, including trade secrets.

The Commission directs that its Office of the General Counsel shall

determine whether materials are proprietary data and thereby fall within

exceptions of the law or the subject regulation. The regulation

(16 CFR 1012.4(c) (2) (11) (A) below) has been changed accordingly.
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b. Lack of Space . Regarding proposed 1001.63(c) (A) (1) (b) , a

consumer objects to permitting a meeting, open to the press or

other news media, to be otherwise closed due to lack of space. The

commenter suggests that numy meetings Involving substantial Interest

matters could easily be closed to Interested consumers by simply

claiming there is rooo only for the press and news media.

The Commission when accepting Invitations, requests that every

effort be made to accomodate observers and when space is limited the

public can be Informed of details of the meeting by members of the press

and media. The regulation (16 CFR 1012.4(c) (2) (11) (B) below) therefore

has not been changed.

c. Initial section 15(b) notifications . Regarding proposed

16 CFR 1001.63(c) (4) (i)(0, which provides for a closed first

neeting dealing with initial 15(b) notifications, an industry com-

nent suggests a definition be provided for the term "initial noti-

fication" and recommends that subsequent meetings or contact between

the Commission and the notifying manufacturer be permitted to be

closed.

Two Industry comments recommend modifying the requirement that

opens to the public all subsequent meetings pertaining to section

15(b) notification because confidential Information or trade secrets

might be discussed at the subsequent meetings.

SR-Knn n . 7K - Q
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An Individual commenter objects to the exemption of Initial

section lS(b) notification meetings from the open-meeting require-

ments.

The Commission finds that open meetings Involving initial section

15(b) notifications would be Impossible because with many initial noti-

fications under section 15(b) of the Consumer Product Safety Act it is

necessary for the CPSC staff to act immediately upon the notification in

the interest of public safety. Also exempting the initial notification

will protect manufacturers who may report potential possible hazards which

will later turn out not to require CPSC action from injuring their business

because of adverse publicity. Subsequent meetings and negotiations, how-

ever, are not excepted from the notice requirement. Accordingly, the

regulation (16 CFR 1012.4(c) (2) (U) (C) below) has not been changed.

d. Negotiations for settlement . Proposed 16 CFR 1001.63(c) (4) (i) (d)

provides for closed meetings held during the normal course of field sur-

veillance, inspection, or investigation of a person or company, but not for

negotiations leading to settlement of individual cases. The closed

meetings are necessary to maintain the confidentiality of proprietary data

such as formulations, design specifications and
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other Information that could work to eliminate the firms' competitive

advantage if disclosed to the public. Two Industry comments suggest

that the regulation be revised to exclude the public from the

settlement negotiations.

An Industry comment objects to public access to negotiations

for settlement on the basis of Imperiling the confidentiality of data

and because the public presence would hamstring productive settlement

discussion where offers may be held against the parties if the settle-

ment does not work out.

The Commission believes that the right of the public to attend

negotiations leading to the settlement of any case will not Imperil

the confidentiality of proprietary data because under 16 CFR 1012.4(c)

(2) (11) (A) the Office of the General Counsel will determine whether

proprietary data will be discussed In such a manner as to Imperil

their confidentiality. Also, the Commission concludes that the con-

cern that negotiations may be hamstrung is overridden by the need to have the

public fully informed as to how and. why settlements are reached. Therefore,

the subject regulation (16 CFR 1012.4(c) (2(11) (D) below) has not been

changed as suggested.

e. Meetings with other government officials . Regarding proposed

16 CFR 1001.63(c) (4) (!)(£), which provides for closed meetings held

with other government agency officials when they request a closed

meeting and when the CPSC employee Involved finds that extraordinary

circumstances so warrant, an Individual commenter contends that the
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test of "extraordinary circumstances" does not delineate a clearly

and narrowly dravm exception to the open meetings policy. Similarly,

another Individual commenter objects to such an exception in any

"openness" policy.

Several staff comments ask that specific other-government meet-

ings be exempt from the openness requirements.

The Coamlssloa believes that close vorklng relationships are re-

quired with other government agencies, state and federal, that often

approximate the working relationship among members of CPSC's own staff.

While it is the intent of the Commission to give public notice and

open all such meetings to the public that it can, it is recognized it

is not practical to open meetings when the other agency requests that

they be closed to protect the confidentiality of its information,

when cooperative efforts or emergencies require meetings that can not

be anticipated, or when a CPSC or other agency position could be compromised.

The regulation (16 CFR 1012.4(c) (2) (ii) (E) below) has been changed in

order to clarify these matters.

f. Meetings between CPSC staff and outside parties Proposed

16 CFR 1001.63(c) (4) (1) (g) provides for a meeting between agency staff

(other than Commissioners and their personal staff) and an outside

party to be a closed meeting if a majority vote of the Commission
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determines that extraordinary circumstances so require and the

reasons therefore are detailed in the public calendar. An Industry

commenter objects to said having to be detailed la the public calendar

and suggests Instead that Che reasons be given In the public calendar In

appropriate general terms.

An Individual commenter suggests that a test of " extraordinary cir-

cumstances" chat delineates a clearly and narrowly dravm exception should

be added.

The Coamlsslon does not agree with these suggesclons. The Commission

also finds no valldlcy in one commenter 's concencion cha't It may be as

damaging to a manufacturer as conducclng an open meeting If the reasons for

closing the meeting are detailed in Che public calendar. For example.

If the meeting Is closed in order for a corporaclon to seek the views of

CPSC staff wich respect to the safety of a produce, a short statement to

this effect should noc be damaging.

The regulacion (16 CFR 1012.4(c) (2) (11) (G) below) has, therefore not

been changed.

g. Meetings between Commissioners and oucsidc parties Proposed

16 CFR 1001.63(c) (4) (i)(h), provides for a meeting between a Commissioner

or his or her personal staff, and an outside party to be a closed meeting

if the Commissioner finds chac excraordlnary
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clrcuQstances so require and the reasons therefor are detailed In

the public calendar. One Industry comnent suggests that rather than

detailed, the reasons be given In appropriate general terms In the

public calendar.

For the reasons set forth In paragraph (b) above, the Conmilsslon

does not agree with the commenter's suggestion. The regulation (16 CFR

1012 .4(c) (2) (11) (H) below) has therefore not been changed.

6. Meeting Summa ries ." Regarding proposed 16 CFR 1001.64(a),

which prescribes requirements for meeting summaries , one Industry com-

ment suggests that summaries of closed meetings be kept confidential.

One industry and one staff comment suggest not requiring that summaries

of authorized closed meetings be made available to the public.

The Commission Intends that the regulation not require meeting

summaries of closed meetings or portions of meetings that are closed

to contain any proprietary data or information otherwise protected by

law from disclosure to the public.

An industry conmenter suggests that outside parties participating

In open meetings be given an opportunity to review and comment on

the meeting summary before It becomes part of the public record. He

also suggested that meeting participants be permitted to submit their

own meeting summary for the public record when they disagree with the

Commission's meeting summary.

1
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The Commission believes the suggested provisions unnecessary

since all members of the public have the opportunity to communicate

in writing with the Commission on natters before it and such corres-

pondence becomes a part of the Commission's public record. Accordingly,

the regulation (16 CFR 1012.5(a) below) has not been changed.

7. News media . Proposed 16 CFR 1001.65 exempts the news media

from the meetings policy requirements when meeting with Commission

representatives to be informed- of- Commission activities. An Industry

comment complains that parties with a direct interest in a specific

matter pending before the Commission should be 'informed by the Conmission

about a decision rather than by the news media.

The Commission agrees with this comment and will attempt to avoid

any Instance where a Commission decision on a matter does not reach

a party with a direct interest before a news media release thereon.

Another industry comment suggests deleting from the regulation the

exemption of the news media from the requirements of the meetings policy.

For reasons discussed under l.b. (exempting the news media from the

definition of outside party) the Commission does not agree. The regulation

(16 CFR 1012.6 below) therefore has not been changed to delete the exemption

as suggested.
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A third Industry comment asks If the public will be excluded

from planned Interviews and briefings between the Commissioners, the

staff, and the news media.

The Commission does not intend to exclude the public from planned

briefings between the Commissioners and the news media; for reasons given

in l.b.

8. Telephone conversations . Regarding proposed 16 CFR 1001.66,

which prescribes the meetings policy requirements on telephone conver-

sations, an Industry commenter suggests that the regulations should be

revised to eliminate the requirement that summaries of telephone

conversations be made available to the public in cases where closed

meetings are authorized.

The Commission believes that its regulation 1012.7(c) eliminates

the need for this consideration.
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Another Industry conmenter contends that a participating

outside party should be permitted to review and conment on any

Bunmary of a telephone conversation before the summary Is incorpora-

ted In the record.

The Commission finds such permission unnecessary because all

members of the public have the opportunity to communicate in writing

vlth the Commission on matters before it and such correspondence

becomes a part of the Commission's public record.

An Industry comment suggests 'that proposed 16 CFK 1001.66(b)

be modified so that it will not discourage the use of CPSC as a

source of Information.

The Commission does not Intend nor expect the regulation to Inter-

fere with the availability of CPSC staff to discuss informational

matters over the telephone. The regulation (16 CFR 1012.7 below)

Is thought to permit this exchange and is not changed.

In addition to the changes specified above, various portions of

the proposed regulation have been changed for clarification, correc-

tion of inadvertencies, and general Improvement.

Having considered the proposal, the comments received, and other

relevant material, the Commission concludes that the proposed regula-

tions, changed as described above, shall be promulgated as set forth

below.

Accordingly, pursuant to provisions of the Consumer Product Safety

Act (15 U.S.C. 2051-81), the Federal Hazardous Substances Act



132

nor.'::?

(15 U.S.C. 1261-74), the Flanmable Fabrics Act (15 U.S.C. 1191-1204),

the Poison Prevention Packaging Act of 1970 (15 U.S.C. 1471-76), and

the Refrigerator Safety Act (15 U.S.C. 1211-14), Title 16, Chapter II,

Subchapter A, is amended by deleting s. 1001.60 and by adding a new

Part 1012 as follows:

PART 1012 — l-EETINGS, PRIOR PUBLIC NOTICE, AND RECORDS OF PROCEEDINGS

Sec.

1012.1 General policy consideration.

1012.2 Definitions.

1012.3 For_i3 of advance public notice and attendance at meetings.

1012.4 Types of meetings and requirements for meetings

1012.5 Recordkeeping categories.

1012.6 The news media.
'

1012.7 Telephone conversations.

1012.8 Chart summary of meetings policy.

AUTHORITY: Consumer Product Safety Act (15 U.S.C. 2051-81),

the Federal Hazardous Substances Act (15 U.S.C. 1261-74), the Flammable

Fabrics Act (15 U.S.C. 1191-1204), the Poison Prevention Packaging Act

of 1970 (15 U.S.C. 1471-76), and the Refrigerator Safety Act (15 U.S.C.

1211-14.) .

S 1012.1 General policy consideration.

(a) In order for the Consumer Product Safety Commission to

carry out its mandate to protect the public from unreasonable risks
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of Injury associated with consumer products, the Connnisslon must

Involve the public to the fullest possible extent In its activities.

(b) To ensure the public confidence in the Integrity of Its

decision making, the Commission must conduct Its business In an open

manner that is free from any actual or apparent impropriety.

(c) To achieve the goals set forth In paragraphs (a) and (b)

of this section, the Commission believes that, wherever practicable,

it should notify the public in advance of all meetings Involving

matters of substantial Interest held or attended by its personnel and

should permit the public to attend such meetings. Furthermore, to

ensure the widest possible exposure of the details of these meetings,

the Commission should keep- records of them that are freely available

for inspection by the public.

S 1012.2 Definitions.

As used in this Part 1012:

(a) "CPSC" means the entire organization that bears the title of

the Consumer Product Safety Commission.

(b) "CPSC staff" means the employees of CPSC other than the five

Commissioners .

(c) "Commission" means the five Commissioners of the Consumer

Product Safety Commission acting in an official capacity.

(d) "Meeting" means any face-to-face encounter in which one or

more employees, including the Commissioners of the agency assen.tile

with one or more non employees for the purpose of discussing a

specific subject, or subjects relating to the business of the Commission.

DRAFT
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(e) "Outside party" means any person not an employee of CPSC,

under contract to do work for CPSC, or acting in an official capacity

as a consultant to CPSC. Examples of persons falling within this

definition of outside party are representatives from industry, consumer

groups, and government. Persons are not considered to be outside

parties when acting in a news-gathering capacity or exercising free-

dom of information privileges.

""
Cf) "Substantial interest matter" means any matter of public in-

terest that, due to the subject and/or the nature of discussion,

pertains in whole or in part to any issue that is likely to Influence

the content of a regulation or a policy decision by the Commission.

Substantial interest matters are not limited to pending matters;

however, discussion related to pending matters (matters before the

Commission in which the Commission is legally obligated to make a

decision) automatically constitute substantial interest subjects.

Examples of pending matters are: sclieduled administrative hearings;

matters published for public comment, petitions under consideration,

and mandatory standard development activities. The following examples

do not constitute substantial interest matters: data collection;

discussions of the status of a pending matter; discussions relative

to interpretations of existing laws, rules, and regulations; in-

spection of non-confidential CPSC documents by the public; negotia-

tions for contractural services; and routine CPSC activities

such as recruitment, training, meetings Involving consumer deputies,

or meetings with hospital staff and other personnel involved in the

National Electronic Injury Surveillance System.

jh((ju^XJtvJ>



135

23

S 1012.3 Forms of advance public notice and attendance at meetings.

Advance notice of CFSC activities Is provided to the public

so that it may know of and participate in these activities to the

fullest extent practical. The following two types of notices are

utilized by CPSC.

(a) Public Calendar . (1) The printed public calendar is the

principle means by which CPSC notifies the public of its day-to-day

activities. The public calendar provides advance notice of public

hearings. Commission meetings, meetings with outside parties,

selected staff meetings. Advisory Committee meetings, and other re-

lated events and items such as speeches and participation in panel dis-

cussions regardless of the location. The public calendar also lists

recent CPSC FEDERAL REGISTER notices and advisory opinions issued

by the Office of the General Counsel.

(2) Upon request, any person ox organization will be sent the

public calendar on a regular basis free-of-charge by writing to the

Office of the Secretary, Consumer Product Safety Commission, Wash-

ington, D.C. 20207. In addition, interested persons may contact

the Office of the Secretary to obtain information from a master

calendar kept current on a dally basis .

(3) The master calendar, supplemented by meeting summaries, is

intended to serve the requirements of section 27(j)(8) of the Consumer

Product Safety Act (15 U.S.C. 2076(j)(8)).
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(4) The Commissioners and CPSC staff, when required by this

Part 1012 are responsible for reporting meeting arrangements to

the Office of the Secretary so that they may be published In the

calendar 7 days prior to the meeting. Such reports shall include the

following information:

(i) The date, time, and place of the meeting.

(il) Probable participants and their affiliations.

(ill) Subject of the meeting (as fully and precisely designated

as possible) . . .

(iv) Who requested the meeting.

(v) Whether the meeting Involves matters of substantial interest.

(vl) Statement that the meeting is open or reason why the meeting

or any portion thereof is closed (for example, discussion of trade

secrets) .

(vl) The name and telephone number of the CPSC host or

contact person.

(b) FEDERAL REGTSTER . The FEDERAL REGISTER is the publication

in which official CPSC notices, proposals, and promulgations are

published. Because the public calendar is the primary device through

which CPSC notifies the public of its routine daily activities, the

FEDERAL REGISTER will be utilized to give notice of. meetings only when

required by law, or when the Office of the Secretary or Conmlssion de-

termines that additional coverage is in the public Interest.
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S 1012.4 Types of meetings and xequlrements for meetings.

For the purpose of lopleaentlng CFSC's meetings policy, meetings

Involving CPSC staff or the Commissioners shall be classified in

the following categories and shall be held according to the procedures

outlined within each category:

„,^ (a) Hearings . Hearings are public forums held by direction

of the CoDolssion for the purpose of fact finding or to comply with

statutory requirements. The Office of the Secretary is responsible

for providing transcription services at the hearings. Notice of a

forthcoming hearing will appear in the public calendar and when possible

will be published in the FEDERAL REGISTER at least 30 days In advance

of the hearing date.

Cb) Meetings of the Commission . Meetings of the Cotmnlssion are

held for the purpose of conducting the formal business of CPSC, in-

cluding the gathering of information and the rendering of official

decisions by the Commission. Such meetings may be of the following

types:

(1) Executive sessions . Executive sessions are sessions at

which policy and regulatory decisions are made by the Commission.

They are normally attended only by the Commissioners and are held by

majority vote of the Commission and without advance notice. Formal

minutes are the responsibility of the Commission and usually are made

available to the public.
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(2) Closed sessions . Closed sessions are usually attended only

by the Commissioners and CPSC staff. Closed sessions may be held at

the direction of a majority vote of the Commission and without prior

notice. The Office of the Secretary is responsible for the minutes.

—> (3) Open sessions . Open sessions are attended by the Commissioners,

CPSC staff, and any other individual or group desiring to observe.

Active participation of the public at these meetings is at the option

of the Comnission. Any individual desiring to attend an open session

is encouraged to contact th« Office of the Secretary at least one day

before the meeting. Notice of an open session will usually be furnished

through the public calendar at least 7 days before the session. The

Office of the Secretary- is responsible for the minutes.

j> (c) Meetings between Commissioners or CPSC staff and outside

parties . The following requirements shall apply to meetings between

Commissioners or CPSC staff and outside parties whether hosted or

attended at CPSC premises, the premises of outside parties, or any other

location.

(1) Notice . (i)(A) Notice of meetings with outside parties in-

volving substantial Interest matters shall be furnished through the

printed public calendar at least 7 days in advance. Any CPSC em-

ployee planning to host or attend such a meeting must notify the Office

of the Secretary immediately upon making arrangements for the meeting.
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(B) When there is no opportunity to give 7 days advance notice

of a meeting, CPSC staff (other than the personal staff of Conunissloners)

who desire to hold or attend such meeting must obtain approval from

the Office of the Chairman. Personal staff of Commissioners must

obtain approval from their respective Commissioners. Because it could

unduly compromise the independence of individual Commissioners, they

need not obtain' the permission of the Chairman to hold or attend an

emergency unscheduled meeting. If approval is granted, the person

holding or attending tlG-mattlng must notify the Office of the Secretary

to record the meeting on the master calendar. The Office of the

Secretary shall publish notice of the meeting as an addendum to the

next public calendar.

(11) Exceptions . The notice requirement is not applicable to:

(A) Meetings with outside parties not involving substantial

Interest matters (although such meetings should be listed where the

public interest would be served) .

(B) Initial notification meetings pursuant to section 15(b) of

the Consumer Product Safety Act (15 U.S.C. 2064(b)); however, subse-

quent negotiations are not excepted from the notice requirement.

(C) Discussions held with a person or company in the normal

course of field surveillance, inspection, or investigation, including

informal citation hearings under the Federal Hazardous Substances Act

or the Poison Prevention Packaging Act. However, advance notice is

required for any negotiations leading to settlement of any case.

E^R.RQD n - 7fi - in
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(D) Discussions with, or at the request of, members of Congress

relating to legislation or appropriation matters.

(E) Meetings with Department of Justice attorneys regarding

litigation matters.

(F) Consultations with other Federal Agencies that are not

required to be open to the public.

(G) Routine speeches given by CPSC personnel before outside parties.

However, personnel are encouraged, to submit these notices of upcoming

speeches to the public calendar for Informational purposes.

(2) Attendance by the public , (i) Any Individual, group or

organization may attend any meeting listed in the master calendar

unless that meeting has been listed as a closed meeting. Generally,

all meetings between CPSC employees and outside parties are open to

the public for observation subject only to space limitations. Parti-

cipation by the public may be permitted at the discretion of the person

holding the meeting. When feasible- an Individual, group, organization,

or individual desiring to attend should give at least one day advance

notice to the employee holding or attending such meeting.

(11) The following meetings are not open to the public, but,

advance notice must be given.

(A) Meetings or, if possible, portions of meetings where the

Office of the General Counsel has determined that proprietary data are

to be discussed in such a manner as to imperil their confidentiality.
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(B) Meetings held by outside parties at which limits on attendance

are Imposed by lack of space provided such meetings are open to the

press or other news media.

(C) Initial notification meetings pursuant to section 15(b) of

the Consumer Product Safety Act. All subsequent meetings shall be

open.

(D) Meetings held during the normal course of field surveillance,

inspection, or investigation of a person or company. Including in-

formal citation hearings under the Federal Hazardous Substances Act

or the Poison Prevention Packaging Act of 1970. The public may, how-

ever, attend negotiations leading to settlement of individual cases.

CE) Meetings held with other Government officials when they

request that the meeting be closed; when in the opinion of the CPSC

employee holding the meeting,, it will not subvert the purpose of, this

Part 1012 to close the meeting, or when in the opinion of the CPSC

employee, extraordinary circumstances warrant closing the meeting.

Examples of meetings that would' not subvert the purpose of this

Part 1012 are meetings with Federal, State, and local government offi-

cials for planning, information sharing, problem identification, or

program evaluation and meetings with CPSC state designees or Federal

Executive Board meetings. Enforcement discussions wtth the Department

of Justice and discussion of legislativ-£ or appropriation matters, with or

at the request of, members of Congress are included in the exceptions.
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(F) Meetings with contractors in connection with the negotiation

and administration of competitive and noncompetitive contracts.

(G) Meetings between CPSC staff (other than the Commissioners

and their personal staff) and an outside party when, by majority vote,

the Commission determines that extraordinary circumstances require

the meeting to be closed. In such a case, the reasons for closing the

meeting or a portion of the meeting shall be detailed in the public

calendar.

(H) Meetings between a Commissioner, his or her personal staff,

and an outside party when in the opinion of the Commissioner extra-

ordinary circumstances require that the meeting be closed. In such

cases, the reasons for .closing the meeting or portion of a meeting

shall be detailed in the public calendar.

(d) Staff meetings . Staff meetings are usually attended only

by employees of CPSC. At the discretion of the participants, such

meetings may be listed in the printed public calendar and may be open

to the public. Recordkeeping is at the discretion of the participants.

--? (e) Advisory committee meetings . Meetings of CPSC's advisory

committees are scheduled by the Commission. Notice wlU be given both

in the public calendar and the FEDERAL REGISTER. Advisory committee

meetings serve as a forum for discussion of matters relevant to the

agency's statutory responsibility with the objective of providing ad-

vice and recommendations to the Commission. The agency's advisory
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committees are the National Advisory Conmilttee for the Flammable

Fabrics Act, the Product Safety Advisory Council, and the Technical

Advisory Committee on Poison Prevention Packaging. The Office of the

Secretary Is responsible for the recordkeeping for such meetings. All

meetings of advisory committees are open except as specified by the Fed-

eral Advisory Committee Act (P.L. 92-463, 86 Stat. 770-76; 5 U.S.C. App. I)

S 1012.5 Recordkeeping categories.

Depending on the type and purpose of meetings, different types

of recordkeeping are appropriate. The following is a list of the

types of and requirements for the categories of recordkeeping utilized

by the agency.

(a) Meeting summaries . (1) Meeting summaries are written records

setting forth the issues discussed at all meetings with outside parties

involving substantial Interest matters. A meeting suimnary should

detail the essence of all substantive matters relevant to CPSC, espe-

cially any natter discussed that was not listed in the public calendar,

and should describe any decisions made or conclusions reached regarding

substantial interest matters. A summary should also indicate the

ceeting date and the identity and affiliations of persons at the meeting.

(2) A meeting summary or notice of cancellation of the meeting

Kust be submitted to the Office of the Secretary within 20 days after

the meeting for which the summary is required. The Office of the

Secretary shall maintain a public file of meeting sumiiaries in chrono-

logical order for review and copying.
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(3) Meeting participants may submit their own versions of

or additions to a meeting summary to the Office of the Secretary to

include as part of the public record.

(b) Commission minutes . (1) Commission minutes document the

decisions of the Commission. Minutes may be taken verbatim when

necessary or desirable and may Include attachments such as Commission

opinions, briefing papers, or other documents presented at the meeting.

(2) Minutes recorded at executive sessions are subject to the

final approval of the Commission. When filed with the Office of the

Secretary, the Commission's final minutes and attachments constitute

the official means of recording the decisions of the Commission and

•the votes of the individual Commissioners. .
,,

Co) Transcripts . A transcript is a verbatim record of a meeting.

Transcripts may Include exhibits submitted to be part of the formal

record of a meeting.' Transcripts are generally taken at public' hearings

and certain public meetings where complex subjects Indicate verbatim

records. Copies of transcripts are placed on file for public Inspection

In the Office of the Secretary.
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S 1012.6 The news media.

The Commission recognizes that the news media occupy a unique

position relative to Informing the public of its activities. While

the Inherently public nature of the news media allows that meetings

with them be exempt from the requirements of Part 1012 when such

meetings are held for the purpose of seeking information about CPSC

activities, meetings are not exempt in the event that any representative

of the news media attempts to influence any CPSC employee on a sub-

stantial interest matter.

S 1012.7 Telephone conversations.

The Commission recognizes that persons outside CPSC have legitimate

rights to obtain information and to present their views on CPSC

activities. The Commission also recognizes that these persons may be

unable to travel to meet with CPSC employees and therefore must utilize

the telephone for contact with CPSC staff. Since telephone conversations

are not susceptible _to advance public notice or to attendance or par-

ticipation by Che public, CPSC staff must ensure that telephone conver-

sations are not used to circumvent the requirements of Part 1012. The

following rules apply to telephone conversations.

(al Any telephone conversation in which substantial interest

matters are discussed with outside parties must be detailed in a meeting

summary.
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(b) A summary detailing telephone conversations must be submitted

to the Office of the Secretary within 5 days after the telephone call

for which a summary Is required. The Office of the Secretary shall

maintain a public file of telephone call summaries In chronological

order for reviewing.

(c) CPSC personnel must exercise sound judgment in discussing

substantial interest matters during a telephone conversation. They

should not hesitate to terminate a telephone conversation if the

matters being discussed can be postponed and a meeting with appropriate

advance public notice scheduled or until the matter is presented

to the agency In writing if the outside party is financially or other-

wise unable to meet with the agency employee.
-

S 1012.8 Chart summary of meetings policy.

The following is a chart summary of the meetings policy of this

Part 1012:
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Effective date . Tl\e regulation promulgated above, 16 CFR Part 1012,

•

shall become effective . (insert date that is 30 days after publi-

cation hereof in the FEDHRAL REGISTER)

fConsumer Product Safety Act (15 U.S.C. 2051-81), the Federal Hazardous

Substances Act (15 U.S.C. 1261-74), the Flajiirable Fabrics Act (15 U.S.C.

1191-1204), the Poison Prevention Packaging Act of 1970 (15 U.S.C. 1471-76),

and the Refrigerator Safety Act (IS U.S.C 1211-14))

Dated:

SADYE E. EHJNN, Secretaiy
Consumer Pi-oduct Safety Commission



THE OPEN COMMUNICATIONS ACT OF 1975 (S. 1289)

WEDNESDAY, NOVEMBER 12, 1975

U.S. Senate,
Subcommittee on Administrative

Practice and Procedure of the
Committee on the Judiciary,

Washington^ D.C.
The subcommittee met, pursuant to notice, at 9:45 a.m. in room

4221, Dirksen Senate Office Building, the Honorable Edward M.
Kennedy (chairman of the subcommittee) presiding.

Present : Senator Kennedy (presiding) .

Also present: Thomas Susman, chief counsel; James Campbell,
assistant counsel, and Karen Buck, legal intern.

OPENING STATEMENT OF SENATOR KENNEDY

Senator Kennedy. The Administrative Practice and Procedure Sub-
committee is today concluding hearings on S. 1289. the Open Commu-
nications Act. This bill will continue the healthy trend of congressional
efforts over the last decade to open the activities of the Federal Gov-
ernment to public scrutiny and understanding, while at the same time

enhancing responsibility and accountability among Government
officials.

President Lincoln once told his Cabinet, "When we try to hide Gov-
ernment business from the people, we are betraying them." This is as
true today as it was over 100 years ago.
Government secrecy is as much an enemy of the people as Govern-

ment corruption. For secrecy not only provides a breeding place for

corruiition, but it often lends to official action the appearance of im-

propriety even where none actually exists.

The Open Communications Act should not. however, be viewed

simply as a reaction against the particular abuses involved in the

Watergate and related scandals. Forty-nine of the fifty States have

open meeting laws, most of which predate Watergate. Congress began
the process of openins: the activities of the agencies of Government in

1966, with enactment of the Freedom of Information Act. In 1972 we
enacted the Federal Advisory Committee Act, requiring open meetings
by the multitude of advisory committees existing in every nook and

cranny of the Federal Establishment.

Watergate has left its legacy also. In 1974 Congress passed the cam-

paign finance reform law, opening to the public and press records of

(149)
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campaign contributions and expenses. Also in 1974 Congress strength-
ened the Freedom of Information Act and enacted the Privacy Act,
both of which paved the way for greater public access to Government
records.

Just last week the Senate endorsed a resolution to open committee
meetings and conference sessions. And it overwhelmingly approved
S. 5, requiring most meetings of collegial agencies to be opened to let

the sunshine in.

Today, we turn our attention to casting some sunlight on the com-
munications between Government officials and those outside Govern-
ment who Avould influence their decisions. S. 1289 attempts to strike
a balance between the public's interest in knowing what kind of in-

fluence policymakers are being subjected to, and the Government's
interest in carrying out its business efficiently and effectively. The
kinds of procedures required by S. 1289 cannot, of course, prevent all

forms of improper influence. The scope of this bill is modest; it is

only aimed at providing a summary record on nonsocial contacts be-

tween high agency officials and outsiders. Other bills before other
Senate committees are directed toward different aspects of the same
fundamental problem.
We do not expect to be able to legislate honesty or morality on the

part of either lobbyists or Government officials. We realize that mere
laws cannot accomplish that. We are hopeful, however, that these new
procedures will help clear the air for the vast majority of honest

agency officials and persons who deal with them, while significantl}^

hindeiing those who may be less than honest.

In our first day of hearings on S. 1289 last April, some Government
agencies expressed reservations about the bill based upon fears of

excessive paperwork and interference with desirable communication
between agency officials and outsiders. In light of many thoughtful
objections, the subcommitte? staff has substantially rewritten the bill,

and the committee print will be the focus of today's testimony.
Of course. Federal agencies, like all organizations, tend to be non-

enthusiastic about scrutiny from outsiders. The hearings on the Free-
dom of Information Act amply demonstrate this reluctance. Never-

theless, in last spring's hearings we found that several agencies have
alreadv put into effect regulations similar to those that would be

required by S. 1289. These agencies, the FTC, FEA, FDA, and Con-
sumer Product Safety Commission, reported very favorably on the

actual operation of such procedures. As Chairman Simpson of the

Consumer Product Safety Commission told us :

I believe what industry really wants from a Government agency is predict-
ability, honesty, consistency, competency, and integrity. I do not believe industry
wants a regulatory agency which is susceptible to either political or specialj
interest pressures. If one honestly weighs the advantages and disadvantages
of an open agency, I believe one will conclude, as we did, that openness is the|
only effective way to operate in today's world.

S. 1289 may add marginally to the workload of government offi-

cials, but these minimal burdens will be more than offset by the bill's

ventilating effect.

Public confidence in Government is indispensable in a democratic

society. Increasing public confidence in Federal agencies is what
S. 1289 is all about.

[A copy of the staff working draft of S. 1289 follows :]

I
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[COMMITTEE PRINT]

STAFF WORKING DRAFT

September 19, 1975

S. 1289

IN THE SENATE OF THE UNITED STATES

March 21 (legislative day, March 12), 1975

Mr. Kennedy (for himself, Mr. Clark, Mr. Percy, Mr. Ribicoff, and Mi'.

Stafford) introduced tlie following bill
;
which was read twice and referred

to the Committee on the Judiciary

[Omit the part struck through and insert the part printed in italic]

A BILL
To amend chapter 5, subchapter II of title 5, United States

Code, to provide for improved administrative procedures.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That this Act may be cited as the ''Open Communications

4 Act of 1975".

5 Sec. 2. Su'bchapter II of Title 5, United States Code, is

6 amended by adding at the end thereof the following:

7 ^ 660; Maintenance ef records ei ex parte communications

8 "
{a,) ¥<i¥ the purpose el this ooction, ikte term—

9 ''(1) 'agency offieiar means ali employees f4 ^
J. 58-757
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1 cxccutivo fefaaaeb wbe afe oompGnoatcd m gFft4e J-& afl4

2 above under tfee General Schedule under section &§^ ef

•J tbis tt^ ^ Of under^ Executive Schedule under 9«fe-

4 eha^tefH iol efeft^ter #^ ©I this titlej

5 "(3) 'porgon' includeg aft individual, partnership,

(} corporation, asaooiation, ifflftj society, joint stock e^ft-

7 pony, Member el Congrcoa, officer or employee ©I the

8 executive hfaaehy or aay pafty to a proceeding;

9 "(3) 'informant' means any person who offers

10 incriminating infommtieny under an assurance of ew*-

11 fidcntiality, to the agency official ie¥ use in a m41 of

12 criminal cnforoomcnt proceeding ;

13 ^^4^ 'pre odjudicativo stages ol a y'ococding'

14 means agency activities ^4eF to ^ commencement ol

15 a» adminiaferatftve of judicial enforcement proceeding

16 held to determine punishment lef of to prevent the

17 violation ei Federal law m agency regulation;

18 "(5) 'record el conamunications maintained ier

19 internal disclosure* means a Feeofd ei conununioations

20 received fey the agency official which ^tafi contain—

21 -
'

(A) ^ name a«4 position ol^ official who

22 received^ communication;

23 ~
(B) ^ date upon which the communication

24 was roccivod;
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1 "(C) 6» idcntifiGatiee^ ae fad? as pofMblc, el

2 • tbe person kem whom tbe commimicati^ ^^as

3 - rcooivo4 bso^ el ^he person e» whose behalf m^
4 person was acting is making ^ communication

;

5 "(D) in the ease el eommimicat^ong through

6 letters, documents, briefs, afi4 other written mate

7 i4ftl7 eepies el such material m its original Iefm7

8 "(6) ^rocord el communications maintained ler

9 summary disclosure' means a record ^ communications

IC rccoi¥cd hf^ agency offiml which shall contain

11 "(A) ^ name and position ^^ official wbe

12 received ^ae communication ;

13 "(B) the date upon which the cemmunication

14 was received
;

15
^'(C) an identification, se la* as possible,

- el

16 ^e person from whom ^e communication wae

1'^ received aad ei the person e» whose boholf sueb

18
person was acting m maldng^ communication

;

19 "(D) a bftel oharacterigation el the subject

20 matter under discussion
;

21- "(E) is the ease el communications throsgh

22 letters, documenta, briefs, asd other written nrntc-

23
riai7 copies el sueh material is its original form. Is

24 ^e ease el materials which fail under section &§S
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1 .^^ ft oummary ef tke communication of a ee^

2 ef mek material with suitable deletiona will suffice

3 i» Men ef tfee original;

4 '^(7) 'record el communicationD maintained ler fell

5 4i8Glosurc' means a record el communicationo received

(] by tbe ageney effieiftl wl^eb shaH contain—

7 -
"
(A)

' tfee name and position el the official wbe

S received tbe communication ;

9 ''(B) tfee date upen which tfee communication

10 was received ;

11 "(C) an identification, se laf as poooible, el the

12 person hem whom^ eommunication was received

13 and el the person en whose behalf such person was

I'l acting in making the communication ;

15 "(D) a briel summar^^ el the sub
j
ect matter w

16 matters el the communication, including relevant

1'^ docket numbers il knewn;

IH "(E) in the ease el communications through

19 letters, documents, briefs, and other -\\Titten mate

20
rialj copies el sueh material in its original form. In

21 the ease ^ materials which lall under section &&S

22
-(h)-7 a siunmar^^ el the communication er a copy el

2'> sueh material with suitable deletions wiH suffice in

2^ hee ei the original ;

25
"(F) a briel description, when applicable, el
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1 aey action taken fey tfee offioial in response te tbe

2 commimication.

3 communications maintained ier summary disclosure ler eacfe

4 e¥€^ Of written commimication initiated fey persons outside

5 the agency^ pertaining t© a substantive policy matter before

6 ^ agency, except m^ .Sttcfe communication from informants

7 Of members ^ tfee working press. ¥&p tfee purpose ef ^is

8 paragraph, 6> ^substantive policy matter' means B&y- impor

9 tent agency action ©r policy issue as prescribed m rogida

10 tions promulgat<'d fey tfee agency, except that no 9«^ rcgu

11 lation ,sfeail apply te agency proceedings as defined i» see-

12 tiee 551(12) ©f tfeis chu^pter.

13 "(2) Each agency official sfeali prepare a record ©f com

14 munications maintained fe* fttll discloaure for eaeb wa4 of

15 written commimication, initiated -hy persons outside -the

16 agency, during tfee pre adjudicative stages ©I a proceeding

17 ©r pertaining t© a pending agency proceeding, except -fil-

ls any si*^ communication hem informants ©f members ©I th©

j9 working pfes^ and -fit)- aey sueb communication initiated fey

20 the party t© aa enforcement proceeding during the pfe-

21 adjudicative stage. With respect t© communications initiated

22 by the party t© as enforcement proceeding during ^le pre-

23 adjudicative stage the agency official ^iatt prepare a ree-

24 ©rd ©I eommunicationa maintained for internal dioclosure.

58-690 O - 76 - 11
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-| *^(o) (1)
-EQ.ch agency shall assure 4fe«* records -ef

2 oommunicationg maintained fef .summary disclosure aed Fee-

3 erds el oommunioation rj maintained fee fell discloQure shall

4 fee prepared a«d fm'nislied ier iHclusien m a public file within

5 ftve working ^ays ef t^be receipt ef the oommunioation. gub-

6 lie files containing stteh records shaH he leeate4 in the puhhe

7 reading room (4 the agency. Such records fer which no puh-

8 he file alread}^ exists shah he placed m puhlie fitles locjited

9 m the pubhc reading room^ appropriately indexed pursuant

10 te regulations promulgated hy the agency. All public files

li shah he maintained fef a period el five years, aft4 Aail fee

12 available ier public inspection aed copying.

13 "(2) Each agency shall assure that records el communi-

14 cations maMitained lef internal disclosure shall he prepared

15 and furnished lor permanent inclusion in the ease eF other

IG appropriate file and that a copy el saeh record shah fee

17 furnished lef inclusion in a cent.rtilly located file 'm the agency

18 within five working days el the receipt el^ commimication.

19
"
(d) Each agency official whe is compensated under

20 ^ Executive Schedule under this title shah provide ier

21 the maintenance el his prospective and retrospective calendars

22 lof public inspection in the public reading room ^4 the agency.

23 Such materials shall fee submitted, »¥t^ apdated, the fifst

24 working day el eaeh week.

25 ^H^ Afty agency official whe knowingly aftd -willfully
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1 folsiiios, forges, €f¥ Mb te file aay record required by ^m see-

2 tiefi sfeftU fee fined fiot more tb«» $1,000 of impriaoncd set

3 more *feae e»e year, or both.".

4
-(fe)- 5%e onoilyijis el chapter # el ti^ ^ United States

5 Code is amended fey adding after item -559" the following

6 new item :

"660. Maintonanoc ©^ rccordo e4 es parte communicationa.".

7 Seo. ^ One yea* aft^ the effective date el tfe4s Aety tfee

8 Adminifitrativc Conference el tfe« Untted Stiates shall f¥e-

9 pafe ft study el the procedures est^ablished under this section

10 and offer suggestions te agencies a«d to Congress ier their

11 modification er improvement.

12 Sb^ 4t The amendments made fey this Aet shall teke el-

13 leet ninety days alter the ^ute el enactment.

14 "§ 560. Maintenance of records of communications

15 "(a) For the purpose of this section, the term—

16 "(1) 'agency ofJiciaV means any appointed officer

17 or employee of the executive branch who is compensated

18 in excess of the rate prescribed for 08-14 under the

39 General Schedule under section 5332 of this title;

20 ''(2) 'person' includes an individual, partnership,

21 corporation, association, firm, society, joint stocJc com-

22 pany. Member of Congress, officer or employee of the

2H executive branch, or any party to a proceeding.

24 "(b)(1) Each agency official shall prepare a record of
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1 each oral or written communication received by such official,

2 except written communications routinely available for public

3 inspection, initiated by persons outside the agency pertaining

4 to (A) any matter that is the subject of agency proceedings

5 as defined in section 551(12) of this title, (B) other im-

6 portant agency actions, or (C) policy issues. Each such rec-

7 ord shall contain—

8 'Y*V ^he name and position of the official who re-

9 ceived the communication;

10 "(u) th,e date upon which the communication was

11 received;

12 "(Hi) an identification, so far as possible, of the

13 person from whom the communication was received and

14 of the person on ivhose behalf such person was acting in

15 making the communication; and

16 ''(iv) a brief summary of the subject matter or mat-

17 ters of the communicatiun, including relevant docket

18 numbers if known.

19 "Whenever any written communication is provided in con-

20 junction with an oral communication, a brief description

21 of the document shall be noted.

22 "(2) Each agency may by regulation issued pursuant

23 to section 553 of this title (notwithstanding subsection (d)

24 of thai section)
—

25 "(A) apply the requirements of this subsection to
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1 agency employees other than an agency official described

2 in subsection (a)(1) of this section whenever such em-

3 ployees participate in the formulation of policy or in

4 the making of decisions affecting the public;

5 "(B) provide clarificaiion and guidance with re-

6 spect to the meaning of important agency actions or

7 policy issues subject to paragraph (1) of this sub-

8 section;

9 "(C) designate an agency employee to monitor

10 compliance with this section by agency employees;

11 "(D) apply the requirements of subsection (d) to

12 agency employees other than an agency official de-

13 scribed in section (d) whenever such employees par-

1'^
ticipate in the formulation of policy or in the making of

^^ decisions affecting the public.

16
"(3) This section shall not apply to requests for infor-

^ ' mation by members of the press.

"(c)(1) Each agency shall assure that records of com-

1^ munications required to be prepared wider subsection (b)

20
of this section shall be prepared and, unless excluded under

21 clause (2) of this subsection, furnished for inclusion in a

22
public file within five working days of the receipt of the

23 communication. Public files containing such records shall

24 be located in the public reading room of the agency. Such

2^ records for \vhich no public file
exists at the time the com-
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1 munication is received shall be placed in pvhlic files appro-

2 priately indexed, located in the public reading room. All

3 public files
shall be maintained for public inspection and

4 copying. Any document referred to in such records shall

5 be available in accordance with the provisions of section

6 552 of this title.

7 "(2) Records of communications prepared under sub-

8 section (b) of this section shall not be subject to the require-

9 ments of paragraph (1) of this subsection if the communica-

10 tion is made by
—

11 "(A) any person who provides incriminating

12 information under an assurance of confidentiality, or

13 under circumstances from which such an assurance

14 can reasonably be implied, to the agency officials for

15 use in a civil or criminal enforcement investigation

16 or in an administrative or judicial enforcement pro-

17 ceedings;

18 ^'(B) CLny person who is the subject of a civil or

19 criminal enforcement investigation, or the counsel for

20 such person;

21 "(C) an employee of another agency where the

22 record of the communication would not be available

23 to the pMic under section 552 (b) (5) of this title.

24 "(D) any person who is requesting in writing ad-

25 vice from the agency relating to a confidential proposed
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1 financial or commercial transaction tvhere disclosure

2 of such request at the time made would result in im-

3 mediate and substantial competitive injury to that per-

4 son or lead to serious financial speculation in currencies,

5 securities, or commodities, if (i) that person has spe-

6 cifically requested that the communication not he puh-

7 licly disclosed, and (ii) the agency office receii^ing such

8 request is the office designated by the agency routinely to

9 receive such requests.

10 "Each agency shall assure that records of communications

11 subject to the provisions of this clause shall be furnished for

12 inclusion in a case or other appropriate file within the

13 agency.

14 "(d) Each agency official who is compensated under the

15 Executive Schedule under this title shall provide for the

16 maintenance of his prospective and retrospective calendars

17 for public inspection in the public reading room of the agency.

18 Such calendars shall contain—

19 "(1) the name and affiliation of participants or

20 probable participants;

21 "(2) date of the meeting;

22 "(3) location of the meeting;

23 "(4:) who requested the meeting; and

24 "(5) the subject of the meeting, as fully and pre-

25 cisely designated as possible.
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J ^^Such materials shall be submitted, and updated, the first

2 working day of each week. Such calendars shall not include

3 any meeting involving communications which are not re-

4 quired to be recorded under subsection (b) of this section or

5 the records of which are not required to be publicly disclosed

g under subsection (c) of this section.

7 "(e) Any agency official who knowingly and willfully

8 falsifies, forges, or fails to prepare or file any record re-

9 quired by this section shall be fined not more than $1,000

20 or imprisoned not more than one year, or both.".

11 (b) The analysis of chapter 5 of title 5, United States

12 Code is amended by adding after item "559" the following

13 new item:

"560. Maintenance of records of communications.",

14 Sec. 3. The Administrative Conference of the United

15 States shall conduct a study of the procedures established

16 under this section and two years after the date of enactment

IT of this Act shall furnish each agency and the Congress the

18 findings of the study, together with such recommendations as

19 the Conference deems appropriate.

20 Sec. 4. The amendments made by this Act shall take

21 effect ninety days after the date of its enactment.
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I would like to welcome our first witness, Mary Lawton, who is the

eputy Assistant Attorney General for the Office of Legal Counsel,
epartment of Justice. She has been with the Department since 1960.
;s. Lawton testified before the subcommittee last spring on the Gov-
nment Employee Disclosure Act. We are glad to have you back.

CATEMENT OF MARY C. LAWTON, DEPUTY ASSISTANT ATTORNEY
JENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE

Ms. Lawton. AVe sent the prepared statement up in* advance. Do
)u want me to read it?

Senator Kexxedy. Why not just summarize it? We will include it

I its entirety in the record, and I appreciate the fact that you sent

up ahead of time,

Ms. Lawtox. Well, basically the thrust of the testimony. Senator,
that we have no problem with the concept of recording ex parte

mtacts. Our problem is with the drafting of the connnittee bill,

. 1289. We see ambiguities and questions there. We think some of the

sceptions from public availability of the records made are inadequate
) protect some areas where legitimately people coming to the Govern-
lent should be able to expect that their communications will be held

1 confidence. We have difficulty with the numbers of people that will

e covered by the bill, the use of what I assume to be the bottom level

f the GS-14 rate as the cutoff point for those involved.

Our biggest problem, I suspect, is the inclusion of a criminal penalty
1 a bill that is less than clear on the types of contacts that are re-

uired to be covered. We fear it will produce a panic reaction out of

proportion to what is intended, but nevertheless a panic reaction that

rill have an adverse effect.

That is essentially it, Senator. Our problem is with drafting and not

dth the concept.
Senator Kexxedy. I appreciate the Department's willingness to

hare their comments with us. We have given a good deal of time to the

Irafting of this legislation, and I know you have also. We find our-

lelves in a dilemma. If this bill is too vague, we ought to expect sugges-

ions from the Department of Justice as to how to be more specific.

[f we make accountable GS-15 level employees and above, and you
hink it is not an appropriate level to start, then you ought to make

-ecommendations to us about what you do think is right.

If the sanctions are wrong, then you ought to make recommenda-

;ions as to how they should be changed. But we are not going to let

:he Department of justice come up here and testify that they approve
3f the idea, but do not like the legislation. You have to take a stand

3n it. We are going to press this legislation forward, and we are going

to report that the agency is either for or against it. I mean to be quite

;lear on this.

If you want to take the position that this legislative effort cannot

be changed, altered, or adjusted to meet those specific kinds of observa-

tions you made, then vou are opposed to it. We cannot expect to have

testinionv both wavs todav. I do not believe that you can take a posi-

tion favoring the bill's idea and concept, and then criticize it without

offering constructive suggestions. That is obviously how the
re^cord

is going to stand. However, I want to be very frank m terms of my
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own reactions to it, and the position that I am going to take in ligh
of the Department's position.

j\fs. Lawtox. I can appreciate that, Senator, but we have attemptec
to draft for our own Department only.
Senator Kennedy. Why do you tliink this bill is solely for your De

partment ? You are for it for your own Department, and not for th(

other departments ?

Ms. Lawtox. N"o, that is not it, Senator. What I am trying to poinn
out is that we have been attempting for 2 or 3 years

Senator Kennedy. Two or 3 years ?

WHY JUSTICE DEPARTMENT CANNOT COME UP WITH AX' ACCEPTABLE
FORMULA

Ms. Lawtox' [continuing]. Yes, to refine the original outside con^
tact order that Attorney General Richardson issued in a way thj

would avoid the problems that we have identified within the 26 com*

ponents of the Justice Department and have been unable to come un!
with an adequate formula for ourselves. We do not know enough about
other agencies to suggest text for a governmentwide bill. We have beei
unable to formulate one for ourselves.

Senator Kex'xedy. Why can other agencies accomj^lish that, and yon!
cannot? What is the difference between the Consumer Product Safety
Commission's proceedings for recording contacts and those of the othei'|

agencies I have mentioned and the Department of Justice ?

Ms. Law^tox. Well, Product Safety is a regulatory agency, not a

traditional executive agency.
Senator Kexxedy. We are talking about contacts. How does it differ

or vary ? We are talking about logging.
INIs. Lawtox. Well, the type of contact that a complaining witness

in the civil rights case would make is different from a regulatoiy con-

tact, and that is different again from the type of contact that perhaps
an employee of a corporation would make in an antitrust case when
offering to be a witness for the Government, which is different still

from the type of contact that a witness in a criminal case would make.
And then we have the functions of the pardon attorney which are

totally different again from the other parts of the Department of Jus-

tice, and it is the diversity of our Department that I think makes it

more difficult to draft than it does for a regulatory agency with a

single mission because we have a highly diverse mission.
Senator Kennedy. The Food and Drug Administration has en-

forcement requirements. They have a number of different functions
wliich I am very much awai'e of, and they have both enforcement
and regulatoi-y. The FDA is able to establish logging procedures just
as FEA is. The Federal Trade Commission laos has multiple func-
tions. I am not sure I would buy theirs, but at least they have instituted
some logging requirements. I cannot understand why it has taken the
Justice Department 3 years ;

I do not see where you have a creditable

position. You say that you are interested in this, but for 3 years you
have not been able to institute procedures for your own department.
Yet you say it is a good idea in general terms and criticize this legisla-
tion without proposing specific recommendations.
We are trying to cope and deal with what has been a situation

which was flagrantly obvious to the Justice Department during the

past years in light of various improper contacts that were made. WTiy
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ve cannot ^et something better, quite frankly, I find enormously frus-

|,ratino'.
I do not think it is easy, but I think that there has been ade-

juate time since this bill was introduced last March for corrections

md recommendations. In terms of the Justice Department, obviously
[ am sure that you are personally very much committed. I don't sense

chat this leofislation has a very hi^jh priority down there. You believe

in it, but I cannot believe that the Department is giving it much atten-

tion down there.

Ms. Lawtox. Well, we do have the Richardson order still in effect,

but we have discovered problems. We have had questions from em-

ployees who do not understand the terms of that order as applied to

the specific sorts of contacts that they receive, and what we have been

trying to do is clarify that order. That order still stands.

Senator Kennedy. Is it being complied with now ?

Ms. Lawton. I think probably unevenly because it is not understood.
It is not clear to every employee what is considered a "pending case

or matter"—and that is the language we use in the outside contact
order—the "pending matter," language is particularly unclear. "Pend-

ing case" of course is relatively easy to determine. "Pending matter"
is not easy to determine. The logging of continuing contact with

counterparts in other agencies as distinguished from a single record
of a long-term association on a single subject is a matter of some con-

fusion, and these are the sorts of things that we try to sort out. But
thus far have been unable to come up with an adequate verbal formula-
tion of what is required that will be clear to every covered employee
of the Department performing these diverse duties.

Senator Kennedy. Therefore, so your answer is that some employees
are and some are not, and there has been no clarification as to the

meaning of the order.

Ms. Lawton. Essentially.
Senator Kennedy. Are you complying with it yourself ?

Ms. Lawton. Unevenly.
Senator Kennedy. What do you mean "unevenly" ?

Ms. Lawton. Well, I am not certain, for example, whether continu-

ing calls asking for my interpretation of a statute would be "pending
matter" within the meaning of the order, and the volume of them is

such that I have not complied. In my own mind, I have satisfied my-
self that the order does not apply to these, so I do not list them. Other
contacts, actual attempts to influence a decision pending or testimony,
yes, those I know are covered by the order, and those are listed. But
I have to work off my own interpretation of the order because we do
not have a uniform interpretation of it.

Senator Kennedy, Do you comply with it in terms of cases ?

Ms. Law^ton. We do not handle cases in my office, Senator, so I do
not have a problem.

why justice DEPART3IENT HAS NO GUIDELINES

Senator Kennedy. Well, we have looked at it. The FEA, for exam-

ple, has only been in operation for less than 2 years, and they have
been able to devise some guidelines. Other agencies have been able to

do so also. Some are a good deal better than others, but the Justice

Department's efforts seem to have been minimal, yet it complains
about our efforts to try and deal with this problem. I find the Depart-
ment's position rather unconvincing.
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I cannot believe that this is not a very high priority at the Depa

inent. That is just my observation, and I may be very wrong about i

As I mentioned, I do not question your own commitment to it but I
do think tliat the Department has failed to meet these kinds of stand-
ards over a 3-year period. But then they complain about the effort
that Congress is making to provide for the total range of different

agency activities and while we have seen other independent agencies
take positive steps in this direction. I think the Justice Department
is falling way behind on this; that is my observation about it. Are
you familiar with the Special Prosecutor's recommendations on this
matter?

Ms. Lawton. Yes, I am, Senator.
Senator Kp:xnedy. And they were to reissue that Kichardson order

for clarification
;
is that correct ?

Ms, Lawtox. Reissue and clarify.
Senator Kenxedy. And has anything been done on that ?

Ms. Lawton. Well, there has been no reissuance yet.
Senator Kexxedy. Do you know why not?
Ms. Lawton. Drafting diiRculty.
Senator Kennedy. I want you to understand that I am going to con-

tinue to press for this legislation. We would welcome any drafting
suggestions you have to try to clarify the Department's objections.We would welcome the support of the Department. I think your
recommendations and support would be very helpful, and I believe it

would set a good example for other agencies. We are going to ask you
again to give us help and assistance in trying to meet the objections
you have mentioned, and I am hopeful that we can achieve that. But
we are equally interested in reaching our stated goal, which you have
indicated support for, and I am Jiopeful that we can call on you to see
if we can remedy these apparent imperfections that you have observed.
Thank you very much.

[The prepared statement of Mary Lawton follows :]

Prepared Statement of Mary Lawton

I appreciate the opportunity to present the views of the Department of Justice
on S. 1289. The bill is designed to provide for the recording of ex parte contacts
with Federal officials, and the revelation of those contacts in a public record.
We support this objective and have, as j'ou know, attempted to achieve it by the
issuance of an internal order directed at the same end. We have not been entirely
successful because of the difficulties in defining precisely the types of outside
contacts to be reported. S. 1289 is even less precise and applies "to all executive
branch agencies. We opp )se its enactment.
The reasons for our oppo.sition may be briefly summarized. The coverage of

the bill is unnecessarily broad, resulting more in the haras.sment of vast numbers
of Federal officers and employees than in the discouragement of secret attempts
to influence the decisionmaking process. The provisions describing what must be
recorded are so vague as to raise questions whether a criminal statute of this
nature would be constitutional. The bill may well have the effect of discouraging
contacts that are absolutely necessary for the conduct of the Government's
business. And finally, the burdens imposed are out of all proportion, in terms
of cost, time and burden, to the objection intended. An analysis of the terms
of the bill will illustrate these objections.

S. 1289 would add a new section 560 to title 5 of the United States Code, the
chapter governing administrative procedure. That new section would do two
basic things. First, it would in subsection (b) require medium- and upper-grade
executive employees to record and, with a few very narrowly defined exceptions,
disclose in a public file all contacts or communications initiated by persons
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yutsidc their agency. This would be required whenever the subject matter dis-

cussed concerned either a pending agency proceeding, "other imiwrtant agency
action," or something called "policy issues."

Secondly, the bill's subsection (d) would also require that each person who
is compensated under the executive schedule maintain his or her past and future

appointment calendars in another public file, open for inspection in a public
reading room of the agency. It also provides that anyone who l<nowingly and
willfully fails to do so, or files a false record, is subject to criminal punishment.
The heart of S. 1289 lies in sections (b) and (c) of proposed 5 U.S.C. 560.

Those sections apply to every "agency official," defined in section (a) (1) as "any
appointed oflScer or employee of the executive branch who is compensated in

excess of the rate prescribed for GS-14 . . ."

Section (b) (1) would require each such official to prepare written record of

each oral or written communication received if initiated by persons outside the

agency, whenever the communication pertained to (A) any matter that is the

subject of agency proceedings, (B) other important agency actions, or (C)

policy issues. Each such record of outside contacts must then include the name
and position of the recipient, the date of receipt, an identification of the person
initiating the contact and of the intended beneficiary of the discussion, and a

summary of the subject matter of the communication. Section (c) (1) requires
that these records be placed in a file open for public inspection in the agency
reading room unless the subject matter of the communication falls within one of

the narrow exceptions of section (c) (2).
The bill does not define "agency," presumably relying on the general APA

definition. But that definition is susceptible of varying meanings—sometimes

including whole agencies and othe times applying to particular components of

agencies. Theoretically, then, an "outside contact," within the meaning of S. 1289,

could occur within a department or agency.
The bill defines "agency oflScials" in terms of compensation received rather than

in terms of responsibility or of exposure to the possibility of outside pressure or

lobbying. As a result, it would appear to include nearly 150.000 persons in its

reporting requirements. The Civil Service Commission advises that, as of March
30 of this year, there were in excess of 77,000 persons in the Civil Service
alone in grade GS-14 or above. And this figure does not include the large number
of GS-12's and 13's whose upper-grade salaries or additional compensation raise

their annual receipts to the range covered by the bill. Nor does it include the
even larger numbers of doctors, technicians. Wage Board employees, and oflScers

of the armed services who make salaries equivalent to GS-14 compensation and
who would also be covered. As it now stands, this bill would cover doctors in

Public Health Service hospitals and every military officer in the rank of lieutenant
colonel or commander and above. We question both the necessity and desirability
of applying the bill so broadly.

Using a salary figure to determine who is covered by the bill at least offers

some precision even if it sweeps too broadly. And determining what is "inside"
and "outside" the agency may also be capable of resolution. We have grave
difficulty, however, understanding exactly what types of communications are
covered. Of the three categories of subject matter covered by the bill, "agency
proceedings" is, perhaps, the easiest to understand. The cross-reference to the
definitions in 5 U.S.C. 551(12) clearly encompasses rulemaking, adiudications
and licensing. Although these terms, themselves, raise questions of interpretation
in some instances, there is at least a body of law suggesting the types of proceed-
ings > covered.

I frankly have no idea what the phrases "other important agency actions"
and "policy issues" are designed to encompass. If the President were to urge the

Attorney General to report back to him on possible new initiatives the Depart-
ment of Justice might take to combat organized crime would this be an outs'de
contact concerning important agency actions or policy issues? If Civil Service
Commission shoiild inquire whether we plan to testify on a particular bill or
submit a written report on it, is this covered? Would procurement decisions be
included as "agency actions?" Questions like this, Mr. Chairman, cannot be
left open in a criminal statute. A Federal employee, no less than the average
citizen, is entitled to know what is required of him if the penalty for failing to

meet those requirements is a year in jail.

Whatever "outside" contacts are required to be recorded must be set forth in

some detail within 5 days and made available on the public record. Tliere are

only four exceptions to the publicity requirements.
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Section (c) (2) exempts from public disclosure only records of communications
in which :

(A) incriminating information was supplied under a promise or expectation

of confidentiality,

(B) a subject of enforcement investigation or his counsel is involved,

(C) the matter would be an exempt interagency communication under section

552(b)(5), or

(D) the matter involved a confidential request for financial or commercial
advice.
These exceptions would exclude many normal and valuable reports which the

Department of Justice and other agencies receive from persons who supply in-

formation under conditions which do not amount to incrimination. The investi-

gation of a major antitrust case or a serious criminal complaint is a lengthy and
involved process, requiring many diverse pieces of information before an in-

criminating pattern may emerge. This Department has enjoyed considerable

confidence and cooperation from many persons outside it, information and con-

tacts which contribute significantly to its operation yet which, of themselves,
incriminate no one. This information may no longer be forthcoming if the poten-
tial witnesses, the complainants, the sources of information realize that their

efforts to assist the Government will become part of the public record within 5

days of their conversation.
Tlie impact of the disclosure requirements is not limited to law enforcement.

Presumably, contacts between foreign officials and this Government on a wide
range of subjects would have to be recorded on the public record in every instance.

I question the value of such communication arrangements as the "hot line" if all

messages originating with the foreign government must be publicized in 5 days.
One wonders if the Cuban Missile crises could have been resolved under tbfise

circumstances.
The provisions in subsection (d) relating to the maintenance of desk calendars

of public oflScials in public reading rooms seem both unnecessary and unduly
burdensome. If these officials are obliged to record and publicize all outside con-

tacts in any case, what purpose is to be served in posting their calendars for

public scrutiny as well?
The usual calendar I would assume, would encompass not only internal meet-

ings, such as staff meetings, and appointments with ofl!icials from other agencies
and private citizens, but also such personal matters as dental appointments,
dinner engagements and birthday and anniversary reminders. I question the

public need to know the first three categories and its right to know the last.

I would also point out that the constant rescheduling of meetings and appoint-
ments of a busy executive and the frequent calling of unscheduled meetings
would result in an hourly updating of any "public calendar," if it is to be suf-

ficiently current to provide any real information. The weekly up-dating called for
in the bill, while less burdensome, is also unlikely to provide an accurate picture
of the meeting schedule of an executive imtil after the fact.

The effect of S. 1289 as written would. I think, be far different than its intent.

The first effect would be on the executive branch employees themselves and can
readily be predicted from the early experience with tmhe Privacy Act. That Act,
like this bill, carries a criminal penalty for failure to comply with some of its

provisions. Fear of the penalty has resulted in refusals to make perfectly legiti-

mate disclosures to the press and public and has led to somewhat panicky con-
fusion among Federal employees. The requirements of S. 12S9 can be expected
to do the same, particularly given the uncertainty as to which contacts must be
recorded.
The cautious, meticulous bureaucrat will, of course, log every single contact

in an abundance of caution and, if he averages twenty to thirty calls a day, as I

do, will have time for little else. The harried bureaucrat who is already over-
loaded with recordkeeping will probably stop answering the phone, thereby losing
important contact with his colleagues in government and the Ptiblic at large.
The busy and innovative employee who has little patience with recordkeeping
ma.v simply look for some form of employment outside Government where per-
formance not recordkeeping, is the key to survival. I .suggest the public, particu-
'arlv the taxpayer, would be the loser.

Lol>bying of the executive branch, like lobbying of the legislative, should be
subject to public scrutiny. But as we learned from the Lobbying Act. a vaguely
worded bill will either be so narrowly construed by the courts to save its con-

stitutionality that its effectiveness is diminished, or will be so confusing to the

1
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egulated as to make even good faith compliance extremely difficult. Given the

ariety among government agencies and the differences in roles they perform,
t would seem wiser, as a first step, to mandate the adoption by each agency of

•egulations dealing with ex parte contacts, tailored to the work of that agency.
[Congress, or somebody designated by it, could then undertake to study the de-

velopment of more general rules that would serve the executive branch as a whole.
Phis approach, we believe, would at least minimize the problems of scope and
iefinition posed by S. 1289.

Senator Kennedy [continuing]. Our next witness is Bruce Brennan
who is vice president of the Pharmaceutical Manufacturers Associa-

:ion.

Mr. Brennan.

STATEMENT OF BRUCE BRENNAN, VICE PRESIDENT,
PHARMACEUTICAL MANUFACTURERS ASSOCIATION

Mr. Brennan. You invited our president, Mr. Stetler, here this

morning, but he already had a previous commitment which he just
could not break, and he extends his good wishes and asks me to pinch-
hit for him. I have submitted a statement, Senator, and I know your
time is short. I would like to summarize that and have the entire stater

ment put in the record if I may.
Our association supports the objectives of S. 1289 as rewritten by

your staff. As you noted in your letter inviting our testimony, the

pharmaceutical industry has had substantial experience in dealing
with the Food and Drug Administration whose procedures are simi-

lar to those contained in S. 1289 as it has been rewritten.

I would say that although FDA's procedures are workable we have
had and continue to have a genuine concern that safeguards against
needless disclosure of information of a competitive nature are inade-

quate, and that is one of the principal suggestions which we make with

respect to the bill as it is now written.

We think some additional safeguards ought to be included. The

importance of avoiding overly demanding reporting requirements is

illustrated by the fact that communications between the FDA and
the drug industry comprise hundreds of thousands of contacts an-

nually. I know that in Commissioner Schmidt's testimony before you
in April, he testified that, "Most everyone in the Agency believes that

most everything we do is important and therefore must be recorded."

His general counsel, Mr. Hutt, noted that the FDA makes over 33,-
000 inspections every year. We are concerned that an overzealous inter-

pretation of the law might assume that the substance of all of these

conversations and contacts that related to such inspections should be
the subject of a report, as might be hundreds of thousands of tele-

phone conversations which are regularly conducted with the regul-
ated industry. I think that those concerns of ours can be taken care of

by amendatory language, and we certainly would like to work with

you on that.

Let me turn, just for a moment, to discuss with you. Senator, the

particular provisions of the bill which we think offer—still offer

some concern. S. 1289 would require onlv that emplovees of the Gov-
ernment whose compensation exceeds GS-14 would be required to

make reports, unless the Agency decides otherwise. As Commissioner
Schmidt testified, such a limitation is not included in the FDA proce-
dures because the decisions are made by employees below that level.

We suggest that the test ought to be changed so that it is the com-
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mimication or the nature of the communication which would be the

basic requirement and not at the executive level which the employee is

located. To that extent, I think our testimony will differ from most of

the other witnesses here. We have had no problem living with a set of

circumstances where any employee at f'DA we deal with records a

conversation or a letter communication so long as—and I think the

employees at FDA would have no problem—if the guideline or the cri-

teria were the importance of the communication.

Senator Kennedy. Excuse me. I missed the second part,
Mr. Brennax. I say from the industry's point of view, we have no

problem with there being records, and those records being available to

the public of contacts that we make with them, as long as the safe-

guards such as those set forth in the Freedom of Information Act are

there I think from the Government's point of view, at least this Agency
which we deal with regularly has no difficulty having all of their

employees record such contacts, as long as the criteria is set as clearly
as possible, set at some level of importance to screen out all of those

hundreds of thousands of calls which are of a relatively minor nature,
but which are constantly recurring.

Senator Kennedy. I think that is a very encouraging attitude and
a very responsive one. The industry deserves a great deal of credit for

their willingness to face this particular issue.

I agree that the question of where you draw the line, what the cut
off leA^el is going to be, presents a drafting problem. We are open, to

whatever suggestions you might have on that ; we are obviously com-
mitted to the safeguards which have been outlined in the Freedom of

Information Act. I think that we can emphasize very clearly that this

bill should not allow transgression in those particular areas. We are
not interested in having the substance of matters recorded if it would
expose trade secrets. I think the attitude of the industry is very encour-

aging, and that is good.

where clarification or amendatory language is needed

Mr. Brennan. My statement indicates those precise areas where we
think there should be some clarification or amendatory language; and
we will, with your permission, submit such language to your staff for
the consideration of the subcommittee. I would like to note one final

suggestion that we have, and that is concerning the timeliness of the

agencies recording and preparation for the public record of these con-
tact reports.

Section 560(c) of the bill notes that the records of communications
be made available for the public record within 5 days. We suspect that
that requirement will be very difficult to meet for many agencies. It

certainly has proven to be the case at FDA, and we would suggest that
this provision be liberalized to some extent, and perhaps relying on the

existing requirements in the Freedom of Information Act. that would
conclude. Senator, our suggestions for modifications of the bill as it

stands.

Senator Kennedy. Tell us where we ought to draw the line in the

logging of these various kinds of contacts. You mentioned this in your
testimony. These are obviously difficult decisions to make. For example,
if you attend a football game or similar social event, you may or may
not discuss business matters. Should you log that? If you go out to
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dinner, or go away on a trip, you may get into the substance of some
matters which are of importance. Should you log that communication?
We live in a city where I suspect a good deal of business is actually

conducted outside of both business and official hours. What criteria

would you suggest be established, as to when logging ought to occur?
Mr. Brenxan. I think. Senator, that the criteria ought not relate to

the mechanism or the medium through Avhich the communication is

passed. I think it would be extremely difficult to use that type of cri-

teria, whether it be a social contact, or a more formal contact from a

business office. But I think that the degree of importance of communi-
cation can be set down with a certain degree or precision.

I guess, looking back at S. 1289, in its original state as you first in-

troduced it, it would seem to us that there was possibly a greater de-

gree of precision at that time. I think that it is very difficult to describe

with the degree of precision that I am sure you would like today, but
I think it can be done. I think the last witness indicated that there is

such diversity between agencies of the Government, that you certainly
would need a number of suggestions on this, in this area.

We could give you our suggestions with respect to the regulatory

type of agency. But I think you would have to look beyond that to

come up with a sufficient definition.

Senator Kexxedy. Let me ask you something a bit outside of this,

which I think is of related importance. Do you think that the amount
of money that is actually spent by industries or associations in making
these kinds of contacts—both social and business contacts—should be

reported, listed, or filed ?

Provisions concerning contacts outside business hours have obvi-

ously not been incorporated in this bill, but it is not unrelated to the

objective of S. 1289. Do you have any thoughts or opinions on this?

Mr. Brenxax. I think that if there is a reason for concern, that the

amount of funds that are being
—the amount of money that is being

spent by industry or labor or any other organized group or individual

is impacting Government in a manner adverse to the public interest,

then there ought to be serious consideration given to that. I think

there again, you must and you can describe some kind of definition of

importance.
The FDA is in Kockville and I think it would be unnecessaiy for

me to log all my cab fares between Washington and Rockville, where

I go to try to influence the FDA in taking a certain course of action.

There again, I think a definition could be made if it seems that money
is being spent in a manner which may not be appropriate.

Senator Kexxedy. Do you have any further ideas for determining a

cutoff level ?

Mr. Brexxax. Senator, I am sorry, but we have only recently be-

come aware of this legislation, and I have really not had a chance to

studv it sufficiently.

Senator Kexxedy. Well, if you do, we want you to take additional

time if you want to suggest precise recommendations. We would wel-

come your recommendations as we are interested in working with the

companies.
Mr. Brexxax. You can be sure we will follow up with some specifics.

Senator Kexxedy. There is probably no industry that has a more

important relationship with any agency as the pharmaceutical industry

does with the FDA. Why don't you feel this logging provision would

have a chilling effect on the contact? that are made by the industry.

58-690 O - 76 - 12
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PHARMACEUTICAL CONTACTS WITH FDA

Mr. Brennan. You just indicated one reason why it might not chill

our relationship : it is, because like it or not, we have to communicate

Avitli the FDA or our products do not get approved, so that the

circumstances are such that we have a need to communicate. But for

the general communications, where there is not a demand from the

agency that we communicate. A couple of years ago we might have
answered as other industries, I think, would say today, that there

would be a chilling effect.

I am only reporting that having gone through the first stages of

Avhat we thought \^ere going to }3e winter, we find that it is more like

spring. So there has not been that chilling effect. And I think that

prior to our experiencing this regulatory attitude by FDA, we did

have the same attitude. But we have found that we are able to com-
municate and we would hope that the burden on the agency officials is

not so great tliat it is going to really interfere seriously with their

efforts. To the extent that it might, we would want them to control it.

Senator Kennedy. The formal regulations have been in effect for

about 1 year, isn't that right ?

]\rr. Brennan. No. the FDA procedural regulations, which precisely

spell out their approach, have actually been in effect only a few
mouths. But they have followed the procedure. They have adopted the

policy over a period of, I guess, a couple of years now.

DO FDA's procedures conform with provisions or THIS BILL?

Senator Kennedy. Do the FDA's procedure basically conform to

the provision we are talking about here ?

Mr. Brennan. I think that their procedures follow closely the pro-

giam outlined in your bill, with the exception that they do try to con-

trol to a greater degree, Avithin the confines of their agency, the im-

portance of the matter which is required to be recorded.

Senator Kennedy. Have you been able to operate well under those

provisions?
JNIr. Brennan. ^Vell. T guess it is not so much the burden on us,

as the burden on them. They are the people that have the difficulty

living with it. From our point of view, it has not exerted a chilling
effect. The only serious problem which we have had is—and it is a
concern now more than a problem—is that information might be di-

vulged which should be protected under the Freedom of Informa-
tion Act. But that is something that can be worked out.

Senator Kennedy. Do you think it has helped you at all ?

Mr. Brennan. I note in my statement, Senator, that T think it has
* possibility of help. I think that this is true generally for industry;
the record of these communications would indicate to the public at

large and to those portions of the public which are critical of industry-
Government relations, that there is a very healthy communication be-

tween industry^ and government, from both sides. To the extent that
that is made known to the public, it will help us.

Senator Kennedy. That is a verv important point. It seems to me
tiiat this system is extremely helpful to the industry when there are

allegat'ous of improper influence. In such cases the industry is able to

sav, "Look, we ha^'e supported the logging concept right from the be-

ginning. We understand that the nature of our contacts should be

open and we are prepared to live accordingly."
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I think that this is a positive attitude which ^ves credibility to the

industry and to the Food and Druo- Administration as well. We want
to express our appreciation for your position and we would welcome
any specific comments which you may wish to make in any of these
areas. AVe value your comments highly since you obviously liave to try
and live with a difficult situation.

Thank you very much. Give my best to Mr. Stetler.

[The prepared statement of Bruce Brennan follows :]

Prepared Statement of Bruce J. Brennan

I am Bruce J. Brennan, Vice President and General Counsiel of the Pharmaceu-
tical Manufacturers Association.

I am here to present PMA's views on tlie September 19 staff workins: draft of
S. 1289, as requested in your letter of November I. We welcome and appreciate
the opportunity to work with you and your staff to enact responsible legislation
requiring public disclosure of important communications between Government
agencies and persons outside the agency.
Our Association supports the objectives of S. 1289. As you noted in your letter

inviting our testimony, the pharmaceutical industry has substantial experience
in dealing with the Food and Drug Administration, where procedures similar
to those contained in S. 1289 are in effect.

I would say that although FDA's procedures are \^•orkable, we have had. and
continue to have, genuine concerns that safeguards against need'ess disclosure
of information of a competitive nature are inadequate. And we believe that the

procedures represent a very material cost to the agency, and therefore to us all. I

believe that it would be most diflBcult to demonstrate that the disclosure practices
now followed by the FDA have benefitted the public to a degree which com-
pletely offsets their time and costs to the agency. It must l»e kept in mind that
it takes a significant amount of time for an executive to keep records of all con-

tacts, to synopsize their content, and to compile and publish them. The people
involved are busy enough as it is, and we should avoid imposing massive addi-
tional burdens.
The importance of avoiding overly demanding reporting requirements is

illustrated by the fact that communications between the FDA and the drug
industry comprise literally hundreds of thousands of contacts annually. I note
that in Commissioner Schmidt's testimony before you on April 14, he reported
that "most everyone in the agency believes that most everything we do is im-

portant and therefcre must be recorded." Mr. Hutt, the FDA General Counsel,
added that the agency conducts over 33,000 inspections of industry establish-
ments annually. An overzealous interpretation of the law might assume that the
substance of every conversation or document related to every contact and
inspection should be the subject of a reprirt, as might the hundreds of thousands
of telephone conversations with regulated industry. It seems clear that were so
extreme a practice encouraged by a new law. Government employees would have
little time for the performance of their basic responsibilities.
We realize that it is impossible to define in legislation what is important in the

business of public agencies. But we believe that it would be constructive to estab-
lish clearly that it is the intent of the Congress that recordkeeping be confined
to those matters which bear significantly on matters important to the public
interest, and which are not protected by the confidentiality provisions of existing
law.

It is the regulated industries, rather than the press or the general public, which
make the great majority of requests for information and other contacts with the
FDA. This is not to say, let me stress, that the FDA policies should be abandoned,
or that they should not be adopted by other agencies of Government. On the con-

trary, the openness suggested by such practices can probably serve to improve
public confidence in the Government, and may help to demonstrate that govern-
ment agencies and the industries they regulate share a level of integrity worthy
of the public trust.

I should note, in passing, that the FDA procedures have been instituted within

exi.sting law and regulation. It is not clear to us that a new law is needed, at least

insofar as FDA is concerned. But, of course, a relatively imiform approach
throughout the Federal establishment may indeed require such legislation.

I would like to turn now to a discussion of the pertinent provisions of the bill,

as we view them.
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We note that S. 1289 would require only that employees of the government whose

compensation exceeds that of GS-14 would be required to make records, unless

the agency decides otherwise. As Commissioner Schmidt testified, such a limita-

tion is not included in the FDA procedures, because decisions important to

the public interest are regularly made at lower levels. We suggest that the test

as to which communications should be placed on public record should relate

to the importance of the matters, discussed, regardless of the executive level of
the discussants.

Incidentally, there appears to be an inconsistency in one of the bills' definitions
of the individuals affected by it. The term "person" is defined in section 560(a) (2).
That definition is to apply to this term throughout the new section 560. This
new section is to be included within subchapter II of title 5 of the United States
Code. There is a different definition of the term "i>erson" set forth in subchapter II,

title 5, which is stated to be applicable to all portions of that subchapter. While we
have no quarrel with the definition of the term "person" set forth in S. 1289, we
wish to bring to your attention the possibility of inconsistency or differences of

interpretation if the bill is enacted in its present form.

Perhaps our major concern regarding S. 1289 concerns sections 560(c). It pro-
vides that records required under subsection (b) must, in fact, be prepared and
furnished for inclusion in an agency public file, and that any document referred
to in such records is available in accordance with the public information section
of the title 5 of the United States Code.

Section 552(b) of the existing law is the Freedom of Information Act, which
includes nine exemptions to public disclosure, if the particular agency wishes to
invoke nondisclosure. It is unclear from the wording of section 560(c)(1) of
S. 1289 whether documents referred to in a record prepared by the agency official

are, in fact, exempt from disclosure in accordance with the Freedom of Informa-
tion Act provisions. We urge that the bill be amended to expressly provide that
any documents in the possession of the agency, which are exempt from disclosure
under the Freedom of Information Act, need not be made publicly available
under proposed section 560(c)(1).

Moreover, while the bill specifies a number of limited situations under which
records need not be made public, it does not exempt from public availability any
records prepared by the agency in response to inquiries regarding, for example,
the status of investigational new drug exemptions or new drug applications;
communications about the legal or marketing status of products ; or communica-
tions involving other confidential matters or trade secrets exempted from dis-

closure under the Freedom of Information Act. Such communications are a
regular and necessary part of the dally business between the FDA and our
industry. We believe that it is absolutely essential that there be amendments
to the bill to bring it into conformity with the protections offered under the
Freedom of Information Act. We would be pleased to offer suitable amendatory
language for that purpose.
The timeliness with which Government agencies respond to the public interest

is a problem for all of us, and we can, therefore, well appreciate the subcom-
mittee's reasons for requiring, in section 560(c) of the bill, that certain records
of communications be furnished for inclusion in a public file within five working
days of the communication. We suspect that that requirement will be very diffi-

cult to meet for many agencies. That has certainly proven to be the case at FDA.
We would, therefore, suggest that this provision be liberalized moderately, per-
haps relying on the existing requirements in the Freedom of Information Act
as to the timeliness of disclosure.
This concludes our prepared statement, Mr. Chairman. I will be pleased to

respond to your comments and questions.

Senator Kennedy [continuing]. Mr. Godown is our next witness.

He is senior vice president and general counsel, National Association
of Manufacturers. Mr. Godown has been with the association since
1965.

STATEMENT OF RICHARD GODOWN, SENIOR VICE PRESIDENT
AND GENERAL COUNSEL, NATIONAL ASSOCIATION OF MANU-
FACTURERS

Mr. Godown. Senator, good morning. I wonder if I might set the

tone for my testimony, a copy of which has been sent up in advance,
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by savins: this, "We have been in touch both in person and on the phone
a number of times, with your staff, discussing this matter.
Senator Kexxedy. I thought we were goin^ to ^et your support

there for a while.

Mr. GoDOwx. My attitude is this : we have no difficultv with the con-

cept if anybody is doin^ anything he should not, if he is communicat-

ing in a fashion that he should not be, then there is all the more reason
to make it public.

Senator Kexnedy. Well, you are not going to get those comments
made public when someone is doing things he is not supposed to do,
are you ?

Mr. GoDowN. AVe have been asked to have a critical look at S. 1289,

put it under a microscope, as it were, and we have done so. And I am
here this morning to reflect our comments. I would like to summarize
my written statement. You know who I am and that I represent the

National Association of Manufacturers. It is NAM's view that while
this bill, S. 1289, may be grounded upon a valid and reasonable pur-

pose, it is heavily weighted with practical difficulties, the ramifica-

tions of which must be considered.

It could present an undermining force to both the Privacy Act and
the Freedom of Information Act and most importantly, S. 1289 could

create a chilling effect, inhibiting important communications between
the public and the executive branch.
The necessity for operating our Government in the sunshine is not

questioned; neither do we imagine anyone would seriously question
the need to weigh the effect of restrictions placed on free speech. As
a net result, however, we must insure that every citizens essential right
to speak out and to communicate with his Government remains intact.

I would like to begin specific discussion of 1289 by referring to the

definition section. Here we note that the term "agency official" means

any appointed officer or employee of the executive branch, GS-15 or

higher. We checked the law on this and then we called the Civil

Service Commission and we come to the conclusion that this would
include anybody who is not elected. And that would include Cabinet

officers, at least' that is our conclusion, and we think, the Civil Service

conclusion.

Still dealing with the definition section, I note that while commu-
nications from Members of Congress would be covered, it is not al-

together clear whether one from a congressional staff member to an

executive branch official must be included.

We have some questions about the list of exemptions and I would

like to address that.

STAFF COMMUNICATIOXS WOULD BE INCLUDED

Senator Kennedy. Yes, staff communications would be included;

they are "persons"' too, are they not ?

Mr. GoDow^N. Yes, sir
;
and I am pleased to have the record indicate

that members of the congressional staff would be included. We thought

so, we thought it should be that way.
Senator Kennedy. What about the other definitions?

Mr. GoDOWN. No difficulties there. The reason I raised the question

is that Members of Congress are specifically set forth and I wanted

to make sure that there is no intention not to include members of con-

gressional staff.
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Senator Kennedy. We can try to clarify that. We have a letter from

the Civil Service Commission which interpret those definitions. They
seem to be able to interpret that particular provision. But if there are

any further kinds of ambiguities, we would be glad to consider the

points you raise. Let us proceed.
Mr. GoDOWN. Yes, sir.

Well, essentially section 560(c)(2) would not compel public dis-

closure of communications received by an agency official, if such com-

munications provided incriminating informations for use in civil or

criminal enforcement proceedings, or administrative or judicial en-

forcement proceedings. Inter- or intraagency memorandums or letters,

not available by law to an outside party, would also be protected ;
as

would information declared confidential, dealing wdth proposed finan-

cial or commercial transactions.

I daresay at first blush, this appears to be an impressive list of ex-

emptions. But it must be pointed out that significant protections af-

forded by the Administrative Procedure Act, first, and then reinforced

by the Freedom of Information Act, are missing. A full list of those

exemptions, which I have just referred to, is attached to my prepared

testimony.
I would like to review quickly some of the more important exemp-

tions in the Freedom of Information Act, which do not appear in S.

1289, and the protections which could therefore be lost. These ex-

emptions refer to matters specifically authorized by Executive order

to be kept secret in the interest of national security or foreign policy
matters specifically exempted from disclosure by statute, trade secrets,

personnel and medical files, the disclosure of which would constitute

a clearly unwarranted invasion of personal privacy, investigatory
records compiled for law enforcement purposes, and reports for the

use of an agency regulating financial institutions.

Senator Kennedy. Why is the NAM interested in whether national

security is included or excluded ? I am glad to get their views in gen-
eral on that, but I think that we are responding to your point of view

in light of the industries that you represent. I think your point is

obviously of some value in terms of clarification. But your strongest

objections with all due respect, appear to be insignificant ones.

What we are interested in are the real concerns of many of the in-

dustries, including those of my own State, that are members of the

NAM. What are the problems that they have with this bill?

Now if your position is that there are definitional ambiguities, that

is fine. However, I am interested in finding out, as a spokesman for

industries in my own State, what the problems are. I feel that so far

I have not been told of these problems.
Mr. GoDowN. Senator, we submit that the exemptions in the Free-

dom of Information Act are important, and the ramifications that

might flow from them are indeed of great importance. A Government
contractor, for instance, could be in touch with the Secretary of

Defense talking about a matter, and that very conceivably would have
to be logged under the bill, and then disclosed. And hence, you would
have potential damage to the country. That is why I think the defini-

tional section is important, and the exemptions are terribly important.
Senator Kennedy. But those secrets will be protected. The con-

versation would be listed, but the secrets themselves would be safe. Is
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your position that because it is not specifically clear the secrets would
be detected ?

Mr. GoDOWN. Yes, sir. I think that the bill would afford a great
deal more protection if, indeed, the full list of exemptions which ap-

pears in the Freedom of Information Act were included, instead of

having been picked apart and part of it included and part of it not

included.

NO OBJECTION TO LOGGING

Senator Kennedy. You do not mind the fact of a contact being
logged ?

Mr. GoDowN. Xo.
Senator Kennedy. Good.
Mr. GoDOWN. I would like to discuss the difference in language

concerning the APA and the Freedom of Information Act. Both use

identical language to protect trade secrets and commercial or financial

information obtained from a person, and privileged or confidential.

Under S. 1289, in order to obtain a similar exemption from disclosure,

one must be prepared to demonstrate immediate and substantial com-

petitive injury, or predict serious financial speculation liefore one's

confidential inquiry to a Government agency would be protected. This
seems to us to be unfair and unwarranted diminution of protection,
and one which would forestall future inquiries, perhaps with the re-

sult that jobs planned would not be created, facilities would not be

built, et cetera.

AVe find a potential conflict with the Privacy Act as well as the
Freedom of Information Act. In an interview with Ronald J. Ostrow
of the Los Angeles Times, excerpts of which were printed in the

Washington Post on AVednesday, Xovember 5, in an article entitled

"Post-Watergate Proposals Hit," Deputy Attorney General Harold

Tyler discussed some difficulties he finds with logging proposals.
One difficulty is the interaction of requiring written notice of all

contacts with the freedom of information and privacy laws. I quote
him :

Are people going to like it when suddenly they find out that this stuff may
have to be reproduced later on and disseminated? This is something that is not

quite as simple as everyone seems to think it is. I am wondering if it is really
the most desirable thing for the body politic. I am not so sure it is. It may cutoff

the flow of proper public communications to bureaucrats like me in the Depart-
ment. I am not sure that is what the public wants.

That is a rather colorful statement of some of our own concerns.

There are two purposes of the Privacy Act of 1974. One is to provide
that individuals be granted access to records concerning them main-
tained by Federal agencies, and the other is to safeguard individual

privacy from misuse of Federal records.

Senator Kennedy. How do you respond to Chairman Simpson's
views at the Consumer Product Safety Commission? He has indi-

cated that logging has worked well. They had been living witli good
regulations for some time; likewise, the FDA, the FTC and FExV.
You are quoting one person; Mr. Tyler has not really had muc'i ex-

perience. We have just heard from the Justice Department that they
are unclear about what the interpretation of their own regulations
is. Why are you quoting Deputy Attornej' General Tyler as a source
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for the problems of logging? I do not understand why. In terms of

getting a balanced view, why don't you consider what is happening
in some of the other agencies that are working with logging require-

ments, as Connuissioner Schmidt or Commissioner Simpson? These

officials have reached entirely different conclusions on the issue. The
source of your concern seems one-sided to me.

Mr. GoDOWN. It is not so intended. I think that is a fair question.

I deal with it like this. The Food and Drug Administration does, in

fact, have a logging requirement, the Product Safety Commission
and others. What we are attempting to address ourselves to is the

concept in S. 1289 which would spread this logging provision to the

entire executive branch of the Government, and on terms which would

be different from those which now pertain in the agencies mentioned.

I do not know that it is a fair comment to say that, because it is

working well in FDA, it will work well under 1289 throughout the

entire Government. We do not think so.

LOGGING IS NOT WORKING AT JUSTICE DEPARTMENT. [WILL LOGGING WORK
AT OTHER AGENCIES?]

Senator Kennedy. Because logging is not w^orking in Justice De-

partment is it as fair to say it will not work in the other agencies?
Is that what you are saying?
Mr. GoDOWN. I think there are difficulties with the concept, and

you have to juxtapose precisely what is being done in FDA and the

Product Safety Commission with what would be done under this bill,

before you can determine whether or not S. 1289 would produce a

fair result.

Let me go on to discuss some practical difficulties, and these have
to do with enforcement. It is very difficult to conceive how this bill

would be enforced, how violators will be found, and how they will

be prosecuted. Again, the Deputy Attorney General had something
to say on that. I will not quote it ; it is in my prepared statement. He
indicated that enforcement would be very difficult. We think there is

really no satisfactory way to enforce the bill as written, and it may
be that executive branch officials would choose to record what they
want to record, and not record what they do not w^ant to.

The witness who preceded me from the Department of Justice was
asked whether she was complying with the order which now pertains
in Justice, and she said she was complying unevenly. I think she was

probably being very fair and honest.

Taking the practical aspects of what would be demanded of em-

ployees in the executive branch, it would be very difficult, in fact, to

comply with the letter of the law under those circumstances. They
might spend a considerable time every day making logs, or having
their secretary make logs, and that bothers us. We are not sure that

that is a good use of public funds and public energy, if you will.

Senator Kennedy. You do not mind your contacts being logged?
You are just worrying about the bureaucracy that is developing in

the various agencies?
Mr. GoDOWN. No, Senator. When you say you, if you are talking

to the business community, if you will, or the totality that I rep-

represent
—

13,000 NAM member companies and their employees
—
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yes, sir; we do have some grave concerns about their contacts being
logged, as I pointed out in the statement.
Senator Kennedy. Why does this present such a problem for you ?

Mr. GoDowN. I think the basic problem would be this. There is a

great deal of interchange of information. There is a great deal of in-
formation requested by business, and I dare say by the Federal Gov-
ernment of business, which now floAvs rather freely. A person feels

perfectly at home in calling up or coming down to see a bureaucrat,
concerning a matter that the regulatory agency will be forced to take
some action on.

And there is nothing wrong with that. It helps the process of Gov-
ernment, and it lielps business to run smoothly. We feel that if as a
natural result of that, the individual's name would be logged, and
some public record made of the discussion, and inferences drawn by
Jack Anderson or Ralph Nader or whomever, comments on this kind
of thing, obviously the inferences would be wrong. Or they would be

susceptible to being wrong; I should not be that flat. I think it is

unfair. The fact that that might happen, or could happen, would
forestall a great number of these contacts and communications. And
I think that the Government would be ill-served thereby, and I sub-
mit to you that industry would be ill-served.

Senator Kennedy, Do you think that recording contacts is worse
than the inferences that are made about such contacts when they are
secret ?

Mr. GoDowN. T would quarrel with the word secret, Senator.
Senator Kennedy. Call it nonpublic.
Mr. GoDOWN. OK ; unrecorded, if you will. There is certainly noth-

ing secret about. I venture to say, the vast majority of the contacts

that go on between industry and the Federal Government. Very fre-

quently the NAM is in contact with the Federal regulatory agencies.
If and when we do, we ordinarily accompany our visit with a posi-
tion paper, and that paper is made public.

Senator Kennedy. If it is nonsecret and public, then what is the

objection to logging? It ought to be either one way or the other.

These contacts are generally known. If logging does not inhibit then

why not record the fact that the contacts are taking place, so that

the public can understand, they have occurred over a period of time?

I think these contacts are going to be mentioned in any event, and

probably to the disadvantage of industry.
Over a period of time logging would become business as usual. This

is certainly the experience of the pharmaceutical companies, and also

tlie impression that you get from other agencies that are instituting
these procedures.
Mr. GoDOWN. I think there are two questions pending. One is, as

long as everything is in the open, what is wrong with recording it?

As long as it is accompanied by a piece of paper, why not make that

piece of paper available on the public record ? Not every contact ; there

could be any number of phone calls setting up a meeting. There could

be some followup phone calls and that sort of thing, and what is now
a free interchange of information could turn into a maze of record-

ing and public disclosure with inferences drawn. That would be the

first problem.
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PUBLIC IS IXTERESTED IN EX PARTE COXTACTS AGENCIES HAVE WITH THE
INDUSTRIES THEY REGULATE

Senator Kennedy. Well, do you think that it is in the public inter-

est to know that CAB members had 600 different contacts with the

airlines industry, and 3 with consumer groups? Do you think the

public would be interested in this? Should not the public know the

CAB members are spending a lot of time with industry and not as

much with consumers? Is it not reasonable to expect that it would be a

matter of some general interest to the public? And would that fact

that those communications are eventually going to be made public
—

no one is questioning what they may or may not have been talking
about—possibly make agency officials more interested in talking to

A^arious other kinds of groups ?

Mr. GoDowN. Well, again, Senator, I think that the Civil Aeronau-
tics Board, if it were not in contact with the airlines whom it regulates,
there would be something wrong. There is nothing wrong with their

being in contact.

Senator Kennedy. There is nothing wrong with that.

Mr. GoDOWN. Are we to infer that because there were 600 contacts,
to use your illustration, by the airlines, and only three by consumer

groups, that the consumer groups were forestalled with getting in

touch with CAB? I doubt that very much. They probably just did
not take the initiative. And probably they would be invited in if they
had a position to represent, but they are not being regulated by the

CAB.
Again, the kind of inference which you have just drawn in your

illustration is exactly that which I think is a derogatory one and which
is not inaccurate, but I think is unfair.

Senator Kennedy. Why should we not know that? Why should we
not find out what the basis of those contacts were ? The CAB is sup-
posed to be serving the public. Why is it is not reasonable, if they have
600 contacts, that they be asked about the nature of those kinds of
contacts ?

Why is that not in the public's interest ?

Mr. Godown. Becaupe it may result in those 600 contacts being re-

duced to 100, and 500 being lost—essential information the airlines

woulj:! want to come forward with.
Senator Kennedy. W\\y would a responsible member of the CAB

refuse to even meet with any of the airline industries to obtain im-

portant kinds of information ?

Mr. Godown. I expect he would not.

Senator Kennedy. Then what is the problem ?

Mr. Godown. Well, there is a difference, perhaps, in the frankness
of the interchange which might occur, and the number of interchanges
which might occur, if they are going to be held up to public view
and their motives questioned. AAHiy did you meet with them ? Why did
this industry meet for 600 times ? What did they haA^e on their mind ?

They met, mavbe, becfiuse they were invited 300 of those times.

Senator Kennedy. Fine.
Mr. GoDowN. Well, if I may add one or two other points that I
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would like to cover. We are concerned about the chilling effect that

information, the contacts, will be forestalled if, in fact, logging and

public foreclosure follows as a matter of course along every kind of

contact which would be included under S. 1289. Let me move now to

one point which I am particularly concerned about, and that is the

possibility for later incorporation of the logging provisions as con-

tained in S. 1289 into some lobbying legislation which you are cospon-
sor of, Mr. Chairman. Both Houses of Congress have under current

consideration legislation which would amend or replace the Federal

Kegulation of Lobbying Act of 1946. This includes S. 2477 and a prior
version, S. 815. Another bill similar to these two measures, S. 774,

actually contains a logging provision.
In testimony before the Senate Government Operations Committee,

we opposed inclusion of a logging provision in lobbying legislation,
and repeat that opposition here. The practical effect of combining
lobbying of and logging by the executive branch would be to subject
individuals to the fear that their information-seeking, or other normal
communications as reported in logs, would be construed improperly
as lobbying contacts, subjecting them to all sorts of reporting and

recording requirements. These individuals obviouslv will choose not

to communicate with the executive branch officials. Hence, the chilling
effect comes about.

Thus, we have considerable misgivings about the provisions of

S. 1289 being swept into S. 2477 or its possible successors at some later

date. And for the record, we state our opposition here. These are the

problems that we encounter with S. 1289, Mr. Chairman.
Senator Kennedy. If you had a choice of either logging or registra-

tion and reporting, which would you take ?

Mr. GoDOWN. Concerning the executive branch of Government ?

Senator Kennedy. Yes.
Mr. GoDOWN. Probably logging. The stigma of being a lobbyist is

even more deleterious than having communications logged which are

susceptible in some minds, in the minds of some members of the public.
Senator Kennedy. Has this been a problem for you ?

Mr. Godown. No, sir.

Senator Kennedy. You just registered this year, did you not?
Mr. Godown. NAM registered in May of this year as an organiza-

tion, one of whose principal purposes is to directly influence legisla-
tion

; yes, sir.

Senator KENNEOYr Has it been disadvantageous to you ?

Mr. Godown. Senator, it has been a huge pain in the neck. The re-

porting requirements under the current legislation are onerous, and
I would say useless

;
and the act itself is useless as a guide to anyone

as to whether or not you have to register or not.

As you know, we testified before the Senate Government Opera-
tions Committee on your bill. We favor amendment of, or reforma-
tion of, the lobbying laws, and are working very hard with the staffs

to attempt to come up with a satisfactory solution.

Senator Kennedy. Thank you very much.
Mr. Godown. Thank you.
[The prepared statement of Richard Godown follows :]

Peepared Statement of Richard D. Godown

My name is Richard D. Godown, and I am here to testify on behalf of the

National Association of Manufacturers, of which I am senior vice president and



182

general counsel. The National Association of Manufacturers is composed of over

13,000 manufacturinfr members, large and small, located throughout the United
States. I have been invited to present XAM's views on S. 1289, a bill which
would require executive branch employees and officers GS-15 and above to log

practically all oral and written communications initiated by persons outside the

agency. It is XAM's view that while S. 1289 may be groundetl upon a valid and
reasonable purpose, it is lieavily weighted with practical difflculties the ramifiea-

tions of which must be considered ; it could present an undermining force to both
the I'rivacy Act and the Freedom of Information Act : and, most importantly,
S. 1289 could create a "chilling effect," inhibiting important communications be-

tween the public and their executive branch officials.

The necessity for operating our Government in the sunshine is not questioned.
Neither do we imagine any one would seriously question the need to weigh
the effect of restrictions placed on free speech. As a net result, however, we
must ensure that every citizen's essential right to speak out and to communicate
with his Government remains intact.

I. THE DEFINITIONS USED IN S. 1289 PRESENT SOME POTENTIAL DIFFICULTIES

I should like to begin discussion of S. 1289 by turning to its definition section

(.section 560(a)).
Here I note that afrenc.v official means any appointed officer or employee of

the executive branch GS-15 or higher. Since the bill requires logging of each oral
or written communication by such an official (whenever and wherever received)
when the communication deals with agency proceedings, important agency ac-

tions or policy issues, I wonder what the effect would be if Cabinet level officers,

such as the Secretary of State, or the Secretary of Defense, were called upon to

comply. One literally envLsions these extremely busy individuals having to em-
ploy an additional staff person to follow them from place to place and keep the

necessary "log." Logging communications could be accomplished with some dif-

ficulty during office hours, but contacts at home, during social activities, at

large gatherings, etc.. would pose a more difficult problem. This is not to imply
that in the context of this bill, such "contacts" should go unrecorded, but rather
to bring into question the necessity for "logging" under any circumstances. One
must also consider possible ramifications on foreign policy and national defense.

Still dealing with the definition section, I note that while a communication
from a Member of Congress would be covered, it s not altogether clear whether
one from a congressional staff member to an executive branch official would be
included.

II. THE LIST OF EXEMPTIONS UNDER SECTION 560(C) (2) OMITS NUMEROUS ESSENTIAL
CATEGORIES RECOGNIZED FIRST BY THE ADMINISTRATIVE PROCEDURE ACT AND CON-
TINUED BY THE FREEDOM OF INFORMATION ACT

Essentially, section 560(c) (2) would not compel public disclosure of com-
munications received by an agency official if such communications provided in-

criminating information for use in civil or criminal enforcement investigations
or administratve or judcal enforcement proceedngs. Inter or intra agency mem-
orandums or letters not available by law to an outside party w^ould also be

protected, as would information declared confidential, dealing with proposed
financial or commercial transactions. At first blush, this appears to be an im-

pressive list of exemptions. But it must be pointed out that significant protections
afforded by the Administrative Procedure Act and reinforced by the Freedom
of Information Act are missing. A full list of exemptions referred to is attached
to this prepared testimony.

Let me review very quickly some of the more important exemptions in the
Freedom of Information Act which do not appear in S. 1289 and the protections
which could therefore be lost. These refer to :

1 ) . Matters specifically authorized by Executive order to be kept secret in the
interest of national security or foreign policy.

2 ) . Matters specifically exempted from disclosure by statute.

3). Trade secrets.

4). Personnel and medical files the disclosure of which would constitute a

clearly unwarranted invasion of personal privacy.
5). Investigatory records compiled for law enforcement purposes.
6). Reports for the use of an agency regulating financial institutions.

We would urge that these exemptions, so carefully protected in the Freedom
of Information Act should be similarly preserved in S. 1289.
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I

I would like to discuss for just a moment a difference in language concerning
a particular exemption. The Administrative Procedure Act and the Freedom of
Information Act both used identical language to protect "trade secrets and com-
mercial or financial information obtained from a person and privileged or con-
fidential." Under S. 1289, in order to obtain a similar exemption from disclosure,
one must be prepared to demonstrate immediate and substantial competitive
injury or predict serious financial speculation before one's "confidential" in-

quiry to a government agency would be protected. This seems to us an unfair
and unwarranted diminution of protection and one which would forestall future
inquiries, perhaps with the result that jobs planned would not be created, facili-

ties would not be built, etc.

III. THERE IS A POTENTIAL CONFLICT WITn THE PRIVACY ACT AS WELL AS THE
FREEDOM OF INFORMATION ACT

In an interview with Ronald J. Ostrow of the Los Angeles Times (excerpts
of which were printed in the Washinc/tmi Post on Wednesday, November 5, 1975
in an article entitled "Post-Watergate Proposals Hit") Deputy Attorney Gen-
eral Harold R. Tyler discussed some diflBculties he finds with logging proposals ;

one difficulty is the interaction of requiring written notice of all contacts with
the freedom of information and privacy laws :

Are people going to like it when suddenly they find out chat tl. s stuff

may have to be reproduced later on and disseminated? Thi. is souiething
that isn't quite as simple as everybody seems to think it is.

I'm wondering if it's really the most desirable thing for the body politic.
I'm not so sure it is. It might cut off the flow of proper public communica-
tions to bureaucrats like me here in the department. I'm not sure that's

what the public wants.
There are two purposes of the Privacy Act of 1974 : one is to provide that indi-

viduals be granted access to records concerning them maintained by Federal
agencies; the other is "to safeguard individual privacy from misuse of Federal
records." In order to comport with that intent, 5. U.S.C. section 552a (b) provides
that no Federal agency shall disclose any record containing personal information
about an individual, without his approval, to any person not employed by that

agency or to another agency except under other special conditions. In the House
report, this consent requirement was said to be one of the most important, if not
the most important provisions of the bill.' The House report also stated that
H.R. 16373 would make all individually identifiable information in government
files exempt from public disclosure. The House Government Operations Com-
mittee went on to say, however, that it believed that the public interest requires
the disclosure of "some" personal information, but that its intent was that the

agencies should consider the disclosure of this type of information in a cate-

gory-by-category basis "and allow by published rule only tho.ee disclosures which
would not violate the Freedom of Information Act by constituting 'clearly un-
warranted invasions of personal privacy'." And, two of the basic principles of

privacy protection adopted in the House Report in H.R. 16373 were :

. . . There should be some way for an individual to amend or correct an

inadequate record. ... An individual should be able to prevent information
from being improperly disclosed.^

S. 1289 does not require approval under any conditions by the individual be-

fore his commimication is disclosed ; it provides no mechanism for the individual
to correct or amend an incorrect logging report ; it does not allow an individual

the opportunity to prevent information from being improperly disclosed. In short,

it adopts none of the safeguards which are part of the Privacy Act and are de-

signed to protect individuals against "misuse of Federal Records."
We must conclude that there does not appear to be much attention in S. 1289

given to the obvious impact the bill will have upon the Privacy Act, which was
enacted "because of the growing, distinct fear of Government in the minds of

many Americans." ^ Just how is the fear of Government going to be erased if

executive branch oflScials are going to be keeping notes of every communication,
and recording it for public view? We submit that anxiety in the relationships be-

tween the Government and the people will be increased by such a logging pro-

posal. Instead of diminished which was a goal of the Privacy Act.

1 Privacy Act of 1974, House Report No. 93-1416 accompanying H.R. 16373, 93d Cone.,
second session, p .12.

2
Id., at 9.

»Id., at 3.
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IV. PRACTICAL DIFFICULTIES : ENFORCEMENT

It is very difficult to conceive liow tliis bill will be enforced : how violators will

be found, and how they will be prosecuted. Deputy Attorney General Tyler had

these thoughts on this problem aspect of logging proposals :

Are congressional figures going to want me reporting every time they call

me as Deputy Attorney General and tell me they would like to see so-and-so

appointed such-and-such? I don't think they are. Anybody who wanted to be

dishonest could easily evade the regulation. You just don't do it.

What are you going to do as a sanction? Are you going to make it a crime?

If I were a prosecutor and I started thinking about pro.secuting somebody for

not making a memo of a call from a Senator or a White House official, I'd

have great troubles given the requirements of Anglo-Saxon criminal law

notions.^

S. 1289 would allow each agency to "designate an agency employee to monitor

compliance by agency employees." Just how is this particular individual going to

determine that Director X has not reported a phone call? Will the monitor use

"monitoring" equipment, or a force of subagents that will prowl the hallways

eavesdropping through the transoms? Since the Chairman (as well as Senator

Sam Ervin) has expressed great concern in the past for the right of privacy of

Federal employees, we believe that the possible threat to Federal employees

privacy should also be considered herein.

It is NAM'S view that there probably is no really satisfactory way to enforce

this bill, and what will happen will be exactly what Deputy Attorney General

Tyler predicts : each executive branch official will choose to record what he wants
to record, and will not record what he chooses not to record.

Under section 3 of S. 1289, it states that after the bill is in effect 2 years, the

Administrative Conference of the United States shall conduct a study of proce-

dures established. It is our view that the practical difficulties inherent in such

a broad scale undertaking as S. 1289 should be dealt with before, not after,

enactment.

v. S. 1289 WILL PRODUCE AN INEVITABLE "CHILLING EFFECT" UPON IMPORTANT
COMMUNICATION BETWEEN THE PEOPLE AND THE EXECUTIVE BRANCH

It is clear that a logging requirement will inject an inhibiting factor into the

communication process between citizens and their government. Under S. 1289's

broad coverage would be oral or written communications initiated by persons out-

side the agency pertaining to (A) any matter that is the subject of agency proceed-

ings ... (B) other important agency actions, or (C) policy issues.^ We believe

that an individual expressing curiosity about a policy matter, or expressing a

personal opinion, will possibly be inhibted from calling upon an executive branch
official if his communication will be logged and placed in public files. He might
believe that persons reading the logs might construe the conversation as an
attempt to influence, when in fact no such purport was intended. The individual

might be reticent to leave to the writing talents of the executive branch employee
"a brief summary of the subject matter," particularly since there are no safe-

guards in the bill specifically allowing him to amend an incorrect or inadequate
report. For examp'e, one executive agency employee might write : "Mr. X phoned
on such-and-such a day to ask how the ABC policy works, to ask whether he or
his business will be affected, to express his opinion on the policy, and to ask the
status of a related proceeding." Another employee with posibly less time and
imagination might simply write : "Mr. X phoned on such a date and we discussed
ABC policy." In the first in.stance. it is clear that information was sought as the
main purpose of the call, and opinion-giving may have been incidental.

In the second instance, it is unclear whether the purpose of the call may have
been to enlist support of the agency official for a particular policy, or solely to

ask information. We submit that the public will be strongly concerned as to how
their communications might appear to other persons, and unfortunately they may
decide not to communicate rather than leave themselves at the mercy of the
executive branch employee's pen.

In short, we believe that S. 1289 may unwittingly place a new barrier between
the people and the executive branch, a barrier which needs to be removed, not
reinforced.

* "Post Watergate Proposals Hit," The Washington Post, Nov. 5, 1975, p. C-1.
s We note parenthetically that (B) and (C) are undefined and suggest that leaving

"clarification" to the individual agencies will produce a hodgepodge of regulations and
will not result in clear guidance for citizens ; certainly not when dealing with more than
one agency.
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VI. S. 1289 SHOULD NOT BE LATER INCORPORATED INTO LOBBYING LEGISLATION

Both Houses of Congress have under current consideration legislation which
would amend or replace the Federal Regulation of Lobbying Act of 1946. The
Chairman is a cosponsor of S. 2477 and of a prior version, S. 815. Another bill,

similar to these two measures, S. 774, actually contains a logging provision. In

testimony before the Senate Government Operations Committee we opposed inclu-

sion of a logging provision in lobbying legislation and repeat that opposition here.

The practical effect of combining lobbying of and logging by the executive branch
would be to subject individuals to the fear tliat their information-seelving or other

normal communications (as reported in logs) would be construed improperly as

lobbying contacts, subjecting them to all sorts of recording and reporting require-
ments. These individuals obviously will choose not to communicate with their

executive branch officials ; hence, the "chilling effect" comes about. Thus, we have
considerable misgivings about the provisions of S. 1289 being swept into S. 2477

or its successor at some later date and for the record, we state our opposition here.

CONCLUSION

On behalf of NAM we appreciate the opportunity to express our views on S. 1289.

We suggest that the full ramifications of such an across-the-board requirement
for logging be thoroughly considered : the possible collision course with the under-

lying notions behind the privacy and freedom of information laws
;
the enforce-

ment problems and other practical difficulties inherent in the bill
;
the burdensome

aspects of such a logging requirement ; and most importantly, tlie "chilling effect"

this bill could have upon communications between the people and the members
of the executive branch. These are the problems that we encounter with S. 1289.
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APPENDIX

EXEMPTION PROVISIONS OF THE

FREEDOM OF INFORMATION ACT AS AMENDED
IN 1974 BY PUBLIC LAW 93-502

(Amendments are underscored)

§552 (b) This section does not apply to matters that are—

(1)(A) specifically authorized under criteria established by an

Executive order to be kept secret in the interest of national de-

fense or foreign policy and (B) are in fact properly classified

pursuant to such Executive order ;

(2) related solely to the internal personnel rules and practices
of an agency;

(3) specifically exempted from disclosure by statute;

(4) trade secrets and commercial or financial information obtained
from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters which would
not be available by law to a party other than an agency in litigation
with the agency;

(6) personnel and medical files and similar files the disclosure of

which would constitute a clearly unwarranted invasion of personal
privacy;

(7) investigatory records compiled for law enforcement purposes, but

only to the extent that the production of such records would (A) inter-
fere with enforcement proceedings, (B) deprive a person of a right to

a fair trial or an impartial adjudication, (C) constitute an unwarranted
invasion of personal privacy, (D) disclose the identity of a confidentia,

source and, in the case of a record compiled by a criminal law enforce-
ment authority in the course of a criminal investigation, or by an agency
conducting a lawful national security intelligence investigation, confi-
dential information furnished only by the confidential source, (E) dis-
close investigative techniques and procedures, or (F) endanger the life

or physical safety of law enforcement personnel;

(8) contained in or related to examination, operating, or condition

reports prepared by, on behalf of, or for the use of an agency responsible
for the regulation or supervision of financial institutions; or

(9) geological and geophysical information and data, including maps,

concerning wells.

Any reasonably segregable portion of a record shall be provided to any

person requesting such record after deletion of the portions which are

exempt under this subsection.
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Senator Kennedy [continuing]. I would like to welcome our next
)anel of witnesses. Mr. Lloyd Cutler has practiced law in Washington
ince 1964; he is currently with the law firm Wilmer, Cutler, & Picker-

ng; Mr. Alan Morrison, formerly the assistant I^.S. attorney for the
southern District of Xew York, presently director of the Public Citi-

;ens Litigation group; Marcus Cohn, of Cohn & Marks, previously
vas counsel for the legal department, Federal Communications Com-
nission; Matthew Hale was formerly staff director of the Senate

:^anking and Currency Committee and general counsel for the Ameri-
an Bankers Association. He is presently with the law firm of Cleary,
jottlieb, Steen, & Hamilton; and Lee Hydeman has been a partner
n the law firm of Hydeman, Mason & Goodell in Washington. Prior to

L961, Mr. Hydeman spent 5 years as legal counsel for the Atomic En-

n'gy Commission. All these attorneys have had extensive contact with
i^arious agencies, and we look forward to hearing from them.
Mr. Morrison and Hydeman have prepared statements. Do you want

to start, Mr. Morrison?

STATEMENTS OF ALAN MORRISON, DIRECTOR, PUBLIC CITIZEN

LITIGATION GROUP, FORMER ASSISTANT U.S. ATTORNEY,
SOUTHERN DISTRICT OE NEW YORK; LLOYD CUTLER, WILMER,
CUTLER & PICKERING; MARCUS COHN, COHN & MARKS, FORMER
COUNSEL, LEGAL DEPARTMENT, FEDERAL COMMUNICATIONS

COMMISSION; MATTHEW HALE, CLEARY, GOTTLEIB, STEEN &
HAMILTON, FORMER STAFF DIRECTOR, SENATE BANKING AND
CURRENCY COMMITTEE, GENERAL COUNSEL, AMERICAN BANK-
ERS ASSOCIATION; AND LEE HYDEMAN, HYDEMAN, MASON &
GOODELL

Mr. Morrison. Thank you. I would like to have my prepared state-

ment placed in the record. I do not intend to read it in full. I would

just like to make a few brief observations, in part based upon the

statements of other witnesses this morning, and in part summarizing
a few of the points in my testimony.

First, I think it is vital that the provisions in S. 1289 continue be-

yond formal adjudicative, formal rulemaking and licensing proceed-

ings and they be contained into the final bill. I would only cite to Sena-

tor Kennedy something I am sure you are familiar with, and that is

the long series of contacts involving the settlement of the ITT anti-

trust cases, in which various corporate officials met with persons rang-

ing from the Deputy Attorney General to the Secretary of Commerce,
to the Vice President of the"^ United States, to the Secretary of the

Treasury, all of whom had nothing to do with the pending antitrust

case; and indeed, as you will probably recall, the chairman of the

board of ITT, Mr. Geneen, indicated he had a conversation with John
Mitchell during the time in which he was talking about "general anti-

trust matters."

Xow, it seems to us, whether he was in fact talking to the Attorney
General about general antitrust matters or ITT's problem, had the

fact of the conversation been on the public record, a lot more questions
would have been asked, and properly so. And if there is a chilling

effect, that is the kind of chilling effect that QUght to take place. Pj:o-

58-690 O - 76 - 13
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ceedin^s ought to be adjudicated in the courts, and not hidden from
the public's view.

Second, we are very concerned about a provision which is not in-

cluded here but which you mentioned earlier in a question this morn-

ing, and that is the whole question of gifts, entertainment, and so'

forth, for members of the executive branch. It is not covered, either in

the present bills on lobbying, about which we testified on several

occasions, and I certainly hope that this opportunity does not go by
and have this important area fall between the cracks.

I saw in the paper just this morning that 22 employees of the De-
fense Department had been censured, and a permanent blackmark
been put on their record for accepting favors from Xorthrop to go to

hunting lodges
—those contacts ought to be matters of public record,

and all of that entertainment ought to be on the public record.

Reminding you of another matter I am sure you are familiar with,

and that is Chairman Timm of the CAB's excursions to Bermuda,
and his trips to Spain last year, all of which involved airlines, and
some of which were paid for by airplane manufacturers.
One of the questions that is left open under the definition section of

the bill now is whether or not off-business calls, contacts, would be

covered. I would feel much easier about leaving those matters out of

the bill, not subject to logging, although we think they ought to be,

provided that you had strict reporting requirements of social enter-

taining so that one could assume that if there was business entertain •

ing of a high official in the executive branch, that at least the possi-

bility exists that there may have been some business discussions at that

time. It is a difficult line to draw as to when business and social con-

tacts overlap and when they should be recorded.

Senator Kexnedy. As I remember Chairman Simpson, from the

Consumer Product Safety Commission, says that if he goes to a

social situation, he does not log it unless someone mentions something.
This has been a general rule of thumb to people within the Agency,
and he says it has worked pretty well. I do not know how you might
do it. I think your point, as I understand it, is that recording the

amount that is used in business entertainment would be generally use-

ful as well. That would have to be a part of the amendment to the

lobbying bill, but I think that they are all tied in together. We have

provisions in our earlier bill along those lines.

Mr. MoRRisox. I think it is very important that these two bills be

tied together.
Senator Kennedy. Yes

;
we are going to try to combine the two.

PROBLEM OF INCORPORATING FOIA COMPLETELY INTO EXEMPTIONS IN THE
BILL

Mr. Morrison. With respect to the exemptions, I am very concerned
about a problem of incorporating the Freedom of Information Act
wholesale into these exemptions here. Let me cite you one example that

has taken place with a similar provision, and that is the Federal Ad-

visory Committee Act.

Near the end of the preparation of the Federal Advisory Committee

Act, someone said, well, we cannot really have all this openness. "We
have got to have some exceptions, and somebody else said, well, why
don't we just take the Freedom of Information Act and move all the
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exceptions in there. And someone said, very good idea, and so they did
it.

The trouble is that the Freedom of Information Act is written with
< documents in mind. The Advisory Committee Act deals with meetings,
which are much more like contacts, and there are some i^rovisiong in
the Freedom of Information Act, particularly those relating to inter-

agency communications which have been asserted as wholesale reasons
for closing all the Advisory Committee meetings. The case is now in
the courts, but I simply urge you, as a matter of caution, to be very,
very careful before incorporating wholesale the Freedom of Informa-
tion Act exemptions. I think the approach you have taken so far, sub-

ject to the specific exceptions in my testimony, is the proper one.
With respect to coverage of the act, I feel very strongly that Cabinet

officers ought to be covered, and that members of the White House staff

ought to be covered. There seems to be no reason whatsoever for any
exemption for either of those, and provided that we are talking about

people at the level of GS-15, I do not have any difficulty dealing with
that.

It has been suggested here this morning, for instance, that inquiries
as to the status of a particular proceedings would be required to be

logged and improperly so. I think you have to remember that this bill

simply says, where you are contacting people at a GS-15 or above, you
are going to have these requirements for logging. Now, you do not have
to call a GS-15 to find out when a hearing is going to take place, or
when the briefs are due, or simply to find out what the status is. If you
want to know what the real status is, if you want to find out some
inside information or get your views known, that is when you call

the GS-15 or above, and that is the kind of contact that ought to

be logged.
Senator Kexxedy. You do not think that, under the separation of

poAvers, the President ought to be able to formulate his own policy
decisions, without his advisers having logged their various contacts in

the development of executive policy ? Do you think those ought to be

recorded too?
Mr. MoRRisox. I think there are some separation of powers problems,

and some problems involved in some of the powers of the Presidency
that would at least cause me to think several times before requiring
the President himself to keep a log of everyone he sees and the subject
of conversation, particularly with respect of national defense matters.

And if you adopted a limited view on what the agency of the Presi-

dency is, you might require, every time the Secretary of State called

him on the phone, to log that conversation in.

I do feel that it would be beneficial, although I do not suppose it

would probably change a great deal, to have the President's calendar
made a matter of public record, and I do not think there would be

any great objection or constitutional issue raised by that. But as

far as dealing with the 400 people on the White House staff and the

several thousand over at 0MB, I want to be very sure that those

conversations are recorded, because they are a key in what is going
on in far too many areas of the Government as it is, and as I mention
in my written statement, I am not sure that they are covered, and I

feel very strongly that they ought to be covered.
With regard to enforcement, I am somewhat more sanguine than
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others that officials of the U.S. Government, appointed or elected or

whatever, at a GS-15 level or above, are basically going to try to do

the job, to do an honest job of keeping the records. I do not think that

we are going to have a situation where there are going to be wholesale

violations, and I think that the statute is going to be largely self-

enforcing, if for no other reason than that the person who makes the

contact will know about it, and in most cases, if it is a letter, it will pass

through a secretary and may even be recorded as a matter of routine

entries in the office. And if it is a telephone call, it almost certainly Avill

be recorded by the secretary, so that the notion of hiding these calls

seems to me to be somewhat silly.

Last, Ave have also suggested that there be a provision for civil suits

brought by interested citizens to enforce these provisions, since in

many cases, the criminal law will be inappropriate or simply incapable
of being utilized, for instance, if the Justice Department decided not

to comply with the law and the only possible remedy was a criminal

prosecution brought by the head of the Justice Department, the At-

torney General. So for this reason, we have suggested a citizen suit

provision, and we would like the opportunity to submit specific lan-

guage on that, along with an amended definition of agency official, for

your consideration.

Thank you very much. Senator.

[The following letter was subsequently received for the hearing
record :]
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Public Citizen Litigation Group
SUITE 700

2OO0 P STREET. N. W.

WASHINGTON, D. C. 2003S

(202) 769-3704

November 17, 1975

Tom Susman, Esq.
Chief Counsel
Subcommittee on Administrative Practices and Procedures
Room 3218
New Senate Office Building
Washington, D.C. 20510

Re: S. 1289

Dear Tom:

Following up my testimony of last Thursday, I have
a number of comments that I wanted to put before you con-

cerning the present draft.

First, with respect to the definition of "agency official",
I suggest the following language that will have the effect of

applying the Act to all Executive branch officials, including
the White House, and excepting only the President »nd Vice Presi-
dent and including them for purposes of the calendaring require-
ments under subsection (d). The definition would specifically
include the independent regulatory agencies, Government owned

corporations such as the Postal Service and TVA^but would exclude
Government controlled corporations such as Amtrak.

"§ 560(a)l 'Agency official' means any appointed officer
or employee of any agency as defined in section 551(1)
of this Title (including any executive department, military
department, Government corporation, other establishment
of the executive branch of the Government, and any inde-

pendent regulatory agency) who is compensated in excess of
the rate prescribed by GS-14 under the General Schedule
under section 5332 of this Title. Such term shall include
individuals serving as consultants to an agency during
such times as they are acting in that capacity but shall
not include the President and Vice President except for the

requirements under subsection (d).
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Second, my testimony suggested the inclusion of a

private enforcement provision which could be included as
a new subsection (f) in the following language:

"Any person may bring an action in an appropriate
district court to enforce the provisions of this
section. In any such action the Court may assess
against the United States reasonable attorney fees
and other litigation costs reasonably incurred in

any case in which the complainant has substantially
prevailed.

"

The provision for attorneys fees is taken substantially
verbatim from the 1974 Freedom of Information Act amendments
as now contained in sectionfe'^2(a) (4) (E) .

In subsection (d) on page 12, line 2 of the Committee
Print of September 19, 1975, I recommend the word "shall"
be changed to "need" which will permit the inclusion of
additional information rather than prohibit it as the pro-
vision now reads.

A further question has arisen in my mind concerning
the provision of subsection (b)(1). Assume that an agency
official initiates a conversation to a person outside the
agency. As I read subsection (b)(1), that conversation would not
be covered. That seems to me to be an unnecessary exception
since it is the fact of communication, rather than who initiated
it, that ought to be the determinative factor. In any event,
the statute and/or its legislative history ought to make it clear
that, even if the agency official initiated the conversation on
topic A, if the outside person raises topic B or goes far beyond
the original discussion in topic A, a report ought to be filed.
If you are prepared to accept this latter approach, the added
benefit from exempting agency initiated conversations would seem
small, and would counsel in favor of a requirement that all such
communications, regardless of the person initiating them, ought
to be reported,

I am also returning my corrected copy of my testimony.
In going over it, I had the impression that there may have
been some additional interchanges in which I was involved
that have not been included, but I am not certain of that.

%
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Tu i,e aaflin for the opportunity to appear, and as
Thanks again ror mc ^iff

. -<.l,7er fl<!<!istance I can.
d ready to give you whatever assistance

ilways, I Stan

Sincerely,

Alan B. Morrison

ABM: as
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Senator Kexxedy. IVfr. Hydeman.
Mr. Hydeman. Yes. Thank you, Senator. Let me try to briefly sum-

marize the statement that I had and the attachment that goes with it.

I do not think anybody can basically quarrel with the objectives of this

bill. It seems to me that we have to have open Government, and this

means the general ])ublic and public interest groups must be permitted
to participate in Avhat has heretofore been the sole preserve of private

interests; namely, the Federal regulatory process. Essential to that is

knowing who is contacting whom, outside of the public proceedings,
and knowing who is being contacted.

Now, I looked at three basic issues, to see whether the bill made sense

to me. First is the question of whether it is likely to inhibit desirable

contacts between those being regulated and those doing the regulation.

Frankly, I do not think it will inhibit communications in any way.
Those being regulated have too much at stake to let the publicizing of

communications impede necessary communication.
On the other hand, I think that public reporting hopefully will cre-

ate a greater awareness—and I think the awareness is really more

important than the kind of detailed questions of whether you can en-

force or how effoctiAc enforcement will be on the part of those making
l)rivate communications and those receiving such communications—of

the ]3ropriety of the situation.

The second thing I looked at is whether the bill will impose an undue
burden on Federal officials, and it seems to me whoever drafted it has

found a reasonable line betAveen balancing the burden on officials and

providing adequate and essential information.
The third issue I looked at is whether the bill is broad enough in its

coverage of Government employees. Frankly, at the CAB, GS-14
would be the proper level, because those are the senior policy staff

people. But frankly, I think the bill as drawn is adequate. I think it

hits the principal contacts on significant matters.

I might note that my own experience has been—and this may not be

typical
—is that at the lower levels, you do find people tend to be more

circumspect, so that the cathartic effect of public reporting, which

certainly is one aspect of your bill, I think is less significant at those

levels.

In sum, I have no problems with the bill, I think you have taken care

of any troublesome details by providing for a sensible review process
a year after the bill is put into effect.

With your indulgence, Senator. I would like to get to another
matter which I feel very strongly about, and is not significantly ad-

dressed by the bill, although in some respects it would cover the situa-

tion. This is private communications in a very critical area of the
civil aviation field, and this is the area of contact during the Presi-
dential review of Board decisions involving overseas and foreign air

routes. These kind of decisions involve such significant matters as new
route awards, route exchanges or mergers, which are important both
to private interests and to the public. Under section 801 of the Federal
Aviation Act, such decisions are now sent to the President prior to
final action and indeed, prior to publication of the Board's orders.

During this process, there are numerous contacts between those

representing private interests and those within the executive branch
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who play a role in advising the President. Often, these contacts begin
before the case is even docketed.

Over the past decade. T have personally witnessed massive pressure,

manipulation and improprieties during this review process, which, in

my view, denigrates the integrity of the administrative process cre-

ated by Congress. The improprieties stem not only from pi-ivate con-

tacts but also from the failure of those within the executive branch to

limit their review.

Generally, there has been a serious disregard for the fact that the

Board's decision being reviewed is the product of an extensive, ad-

judicatory proceeding. In the name of foreign policy and national

security, the ostensible reasons for Presidential review, the reviewers

undertake what is, in effect, a de novo review, freely subtituting their

judgment for that of the Board.
This has been far more destructive to the integrity of the Board's

process than any other area of private communication involving CAB
proceedings of Avhich I am aware.
The American Bar Association, at the urging of our Transportation

Committee on Aviation, at its August 1974 meeting, ado]")ted a pro-

posal to eliminate Presidential review, except in cases involving for-

eign air carriers. The purpose was to restore integrity to the decisional

process. That, in my judgment, is the only solution that will really
clean up the process.

Short of that, there are some steps that can be taken to improve the

situation. First, Presidential review could be made a more open proc-
-; ess by publicizing the Board's proposed decision for all to see. Today,
only those who know their way around town can learn about the

contents.

Second, contacts by private parties should be eliminated during
this review process. If they are to be permitted, the circumstances
should be very compelling and all parties should be given notice that

contacts are being permitted, and detailed public records should be

maintained of such contacts. To that extent, I think the bill does deal

with the situation, but as I say, I think that is a very narrow aspect
of it.

Third, the scope of review and those involved in the review process
should be limited and in keeping with the narrow role of executive

review
; namely, foreign policy and national security.

Let me emphasize in closing that while these steps may be helpful, I

do not believe they will restore integrity to the decisional process or

restore public confidence in the final decision. The only reallv satis-

factory solution is the one adopted by the ABA, namely, to eliminate

the Presidential review. Whatever legitimate foreign policy or de-

fense considerations may be involved, and I must say, history shows
there have been very few, if any. that can be presented to the Board,
either in public or confidential hearings. Confidential hearings will

permit the process of cross-examination and presenting contrary views.

At the present, the State Department and some other executive

agencies are unwilling to even appear before the Board. Rather,
they wait in the wings until the extensive hearing process is com-

pleted, and then step in, often to render the process annullity.

Hopefully, the Senate Aviation Subcommittee or this subcommittee
will separately consider this critical problem promptly and imple-
ment the recommendation of the American Bar Association on this
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niattei'. The material I have appended, Senator, to my statement is

the submission that our Aviation Subcommittee made to the Sub-

committee on Aviation of tlie Senate Commerce Committee, which

attaches the bar association proposal and a discussion of its reasons. I

thank you.
Senfitor Kkxxedy. You have some proposals now, before the Avia-

tion Subcommittee?
Mr. Hyde:\iax. What we have done is we sent the chairman of the

section on administrative law a letter on October 2, 1974 to Senator'

Ma<>-nuson, setting forth the ABA proposal.
Senator Kexxedy. It has to be clone by clianging the Aviation Act?
Mr. Hydemax. Yes, sir, it would involve an amendment of section

801 of the act.

Senator Kexxedy. Could it be accomplished by administrative

order ?

Mr. Hydemax'. Yes
;
and I think in fairness, there has been, within

the President's Counsel's Office, Mr. Buchan's office, specifically, Rod
Hills, who was there and recently left, and an assistant of his by the

name of Dudley Chapman. They have been very concerned over this

area, and they are trying to get some control over it.

But I am presently in the process, on behalf of my client. Continen-
tal Airlines, involved deeply in another Presidential situation, review
situation involving service between Micronesia and Japan. It has been

going on for 3 months, and while they have had good intentions the

process is working as poorly as ever, if not worse. I would be glad to

come testify in detail after the decision is rendered.
Senator Kexxedy. Have you outlined for the Aviation Committee

the kind of improprieties you are referring to, or do you prefer doing
that after the decision ?

PROBLEMS OF IMPROPRIETIES CITED IN PRIOR CASES

]Mr. Hydemax. I can do it as to prior cases, one of which Mr. Cutler
and I were involved in: namely, the American-Westei^n merfjer case,
the Trans Paci-fic case I was involved in back in 1968 and 1969. I know
a little about what was going on in the Eastern-Carihair case, and the

Pacific Islands case that preceded the service to Saipaii rase. But, in

effect, there have been no hearings set on this matter, so there has
really been no opportunity to publicly state what the problems are.
Senator Kexxedy. AVhat kind of problems occurred in past cases?
JVIr. H^^)EMAX^ Well, if you go back to the Trans Pacific case, you

may recall that President Johnson signed a final Board order. It was
pending a normal process of 30-day review for petitions for recon-
sideration before the Board. At the time President Nixon came in,

through a substantial amount of pressure by a number of air carriers,
the decision was very promptly overturne(^. Even the stated reasons
given by the President were quite improper in my view. They stated
the President's assistants had, at that time, I think. Bob Ellsworth,
who was assisting in this area, held a public press conference and
stated that those advising the President had redone the traffic fore-
cast, which is a specific function of the regulatory agency, and was
what most of the hearing involved. They had adjusted the traffic fore-
cast down 21 percent to 33 percent; and, on that basis the President
Avas nullifying the award, and, in fact, he gave the award that Con-
tinental had in the South Pacific to American. The route he gave to

A
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American, and redesitjned it—it did not work out, and American has

pulled out. Now we are back in a new case.

I think that what the Board found in its expert area of judgment,
which is traffic forecasting and establishing routes has proven his-

torically to be accurate. I think what happened in the case was that
there was a lot of pressure on the President to overturn the decisions.

I am sure there Avere arguments made. I know there were arguments
made that the prior decisions were somehow or other politically
motivated.
In American-Western there were considerable efforts to contact

people within the executi^-e branch before the case even started to get
them to take positions. In fact, there were substantial efforts to pre-
vent the Department of Justice—were arguments that the Department
of Justice should not take an independent position, and those failed.

I think in that case there were specific documents that were un-
covered that were put into the record of the hearing that were pre-
sented within the executive branch that were at odds with the evidence
of record.

I know, subsequent to the Board's decision, there were documents

put in by American, for example, that showed that the economic im-

pact of combining its system with "Western's would be highly beneficial

because of the use which it then could make of large aircraft over the
two systems. They had not shown the specific information before the

Board, so they were arguing essentially matters that should have been
heard by the Board and had nothing to do with foreign policy or
national defense.

I am not suggesting that contacts, per se, are today improper, be-

cause that is the process that is permitted. I am saying the whole

process is improper in terms of rendering a nullity of the very ex-
tensive judicial process that goes on at the Board, and particularly
foreign policy considerations can properly be presented before the
since the so-called national defense and security considerations and
Board on the public record.

Senator Kennedy. Fine.

Mr. Cutler, I understand in a recent book they talk about your
strong representation of American Airlines.

Mr. Cutler. ISfr. Chairman, I thought I was invited here to talk

about your bill. I would be happy to, if you like a minute or two for

me to respond to Mr. Hvdeman's comments, I will respond to those,
and I think I had better do it now in view of what you say.

I would agree with Mr. Hydeman about the provision of the Avia-
tion Act giving the President the last word in cases involving foreign
routes, and that it poses a serious set of problems for everyone involved
in seeking or opposing the granting of those, because there are no

procedures now published by which lawyers or parties are supposed
to conduct themselves in trying to persuade the President either to

approve or to upset the decision of the Board. In fact, in many cases,
the Board decision is not even known to the parties until the President
has had some prior look at it.

That should be cleared up, and there ought to be a set of ex parte
rules on dealing with the President. I was not involved in the so-called

Trans Pacific case. I know nothing about that. I do think that the
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other case to which Mr. Hydeman referred is one in which, although
he ties it to Presidential approval, that was not the issue involved.

As you know, the CAB has authority to decide whether a particular

merger should he approved. This was the Ainer^ican-Westem merger.
That is an independent regidatory authority. The Board has the power
to exempt any merger it approves from the antitrust laws, to apply
antitrust criteria only to the extent that they find it consistent with the

public interest in aviation. The other department of the Government
are simply parties in a proceeding before the Board.

The other departments of the Government, like the Department of

Transportation and the Department of Justice, appear before the

Board as parties, and either favor the merger or oppose the merger.
As a result, the parties in the case and their lawyers go to the Depart-
ment of Justice and go to the Department of Transportation and seek

to pei-suade them to take positions, one party to another, in a case

pending before an agency that are favorable to that particular party.

We, as American's counsel went to both of those places. I have not

the slightest doubt that Mr. Hydeman, as Continental's counsel, did

the same thing. He was opposing the merger. In fact, this Congress
passed a Transportation Act, the Department of Transportation Act,
in which it assigned according to the Senate committee's report, I be-

lieve, the responsibility to the Department of Transportation for seek-

ing to coordinate an executive branch position on transportation mer-

gers before the CAB and the ICC. The issue involved was whether
the various departments, the executive departments of the Govern-
ment, should get together and adopt a common position before the

Board.
We argued that they should be in support of the merger ;

Mr. Hyde-
man argued that they should not and that Justice should oppose it.

Mr. Hydeman's view prevailed at the Department of Justice; but
that did not involve anything, I think, that could properly be called

an ex parte contact. These were contacts among the parties to a case

and the lawyers for the parties to the case. I have no quarrel at all with
the proposition that all such contacts, as proposed in your bill, should
be made public.

Senator Kennedy. That is the point I was driving at: That you
would not have had any hesitancy in making those contacts.

Mr. Cutler. Oh, not the slightest.
Senator Kennedy. We are not trying to redecide that case. That is

really the only point.

agreement with objectives of bill, but disagreement with
criminal provisions

Mr. Cutler. So far as your bill is concerned. Senator, like everyone
else here, I ao-ree fully with the objectives of the bill, and, but for the
criminal penalty provisions of the bill. I think that a reasonable job
has been done in trying to balance the burdens on the Government of-

ficial and the importance of having the public know that particular
contacts are being made.

I share the view that was expressed by the representative of the
NAM that somehow or other contacts between citizens, corporate citi-

zens and other citizens and the Government are treated as unclean and
suspect to begin with. We do have a provision in the First Amendment
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)n the right of the people to petition for the redress of grievances,
md that is entitled to as much respect, I think, as any other part of
he First Amendment.
I do think, though, that the criminal penalties, the hydrogen bomb

of a criminal penalty for failing to record a telephone conversation
or the substances of it is just unworkable and that it is going to have
a chilling effect not on citizens, but on the Government, and on the

dignity and pleasure and self respect of working for the Government.
Senator Kennedy. If we alter the sanctions to conform with other

Civil Service remedies, would you feel that modification would be

adequate ?

Mr. Cutler. I would strongly favor that.

It seems to me that the remedies of discharge, of reprimand are

perfectly suitable for this kind of offense, and as others have indi-

cated, they would probably bring about the kind of self-enforcement
that you want. I would have no objection to Mr. Morrison's sug-
gestion about a citizens enforcement suit although I do not think it

would actually be needed.
I also agree wnth Mr. Morrison's comment that the last people you

should take out of this bill are the Cabinet members. I agree with the
doubt he expressed about whether—this was in his written statement,
I think—whether your reference to the executive branch picks up the

independent regulatory agencies like the CAB. I do not think it does
as a technical matter, and that should certainly be corrected.

I think the question that Mr. Morrison addressed himself to, the
ITT executives and bankers going to see the Attorney General or other

people in the Government, has already been taken care of as a result

of that case by the Tunney bill, by the amendments that have already
been enacted, relating to consent decrees, which would require a state-

ment before the consent degree court as to every contact that had been
made except between the counsel of record on the side of the party,
and the Attorney General and the Antitrust Division lawyers on the
other side. So, a contact by Mr. Geneen would automatically now be

picked up under the law you have already passed.
As a lawyer, I have to keep diaries every day. We have all used these

little lawyer's time records. Sometimes a week or so goes by before I
write them down. But I would hate to think that I was subject to crim-
inal penalties for failing to remember a phone call or even a visit or

putting down that I saw somebody at 2 o'clock one afternoon when, in

fact, it was 3 o'clock the following or the preceding day. We are all

going to make mistakes like that in those areas, and to make that sort

of thing subject to criminal penalties seems to me to be the grossest
kind of overkill.

I agree also with Mr. Morrison that it is high time we did something
about gifts and entertainment. I do not think, though, you can do that

on the Government side as well as you could on the private side. It

seems to me that you could do something to require some sort of dis-

closure about reimbursed entertainment of one kind or another where
a corporation or a client or someone is picking up the bill for what

purports to be a social occasion. Some reporting system for that would
be a perfectly desirable thing. I would suggest, myself, that rather

than a self-executing law which the Department of Justice is supposed
to enforce through the criminal code, it would be much better to lay
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down some basic rules in this law, perhaps applicable to appointed
officers who are subject to the confirmation power and also subject to

the impeachment power. I certainly would include the White House

staff, as Mr. Morrison suggested, even through they are not in most
cases people confirmed by the Senate.

But, from then on, it seems to me what you should do is to require

by law that each agency set up its own rules and that it enforce those

rules, and that could be subject to some sort of congressional oversight,
of course. It is very, very difficult to write in a statute exactly what
these rules ought to be in a way that would cover every agency and

every circumstance and every level of employee. A GS-14 might be

right in one agency, and it might be all wrong in another agency.

Last, I would like to go back to a proposal that I made myself more
than 20 years ago, namely that the Federal Government do something
to establish a code of ethics, if you will, for exercising this constitu-

tional right of petition, something that would work not only for law-

yers
—and lawyers do have their own disciplinary body—but also on

accountants, on defense contract, salesmen, on company vice presidents
who spend most of their time dealing on behalf of their company with
the Government. But some sort of code of ethics could be enforced.

Perhaps, first prepared along the lines of the American Bar Associa-

tion's code of ethics, their code of disciplinary procedures, and then
enforced by the bar associations, by the accountants, by other bodies,

subject to an overall i-eview by a Government panel that might consist

of retired Federal judges, or some such thing, and would have some

disciplinary procedures. Perhaps people could have their right to

appear before a Goveinment agency suspended for a period of time
or they could be publicly reprimanded and the public would know, for

violation of some ethical principles, such as excessive entertainment
or improper conduct, ex parte conduct, or whatever else it might be.

I think that would be a much more sensible and productive way to go
about it than a criminal statute.

Senator Kennedy. Mr. Hale ?

A PUBLIC OFFICE IS A PUBLIC TRUST

Mr. Hale. IVIr. Chairman, I would like to set forth a few principles
based on what I have seen in the executive branch, and at the Senate

Banking and Currency Committee, and, up to recently as general coun-
sel and a paid lobbyist for a trade association—the American Bankers
Association. I should make it clear, however, that I am speaking only
for myself, on the basis of this experience, not for anyone else.

The first principle, of course, is that a public office is a public trust.

I am glad to say when I first got into the Government, I was on the

staff of Mr. John Lord O'Brian, the general counsel for the War Pro-
duction Board. Nobody has ever had higher view of the duties and

responsibilities and ethics of public officials. He was an outstanding
illustration of the fact that the most important element in improving
ethical conduct in Government is the individual who has the job.

I am also glad to say that when I was in the Commerce Department
and also in the Mutual Security Agency, I wrote codes of ethics for

the department and for the agency which started with the general prin-

ciple that public office is a public trust, and employees must not behave
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mproperly or make any profits out of their positions. We did not think
)f making logs at that time, but I think we did try to encourage and
mpress upon public officials that they have a duty to the public.

I think you, too, Mr. Chairman, as a Senator, have a duty to the

oublic, when you are confirming Cabinet members and agenc}^ officials,
make sure that the people who are nominated are aware of these

issues and will live up to the kinds of principles you want to write into

this bill. In every case the department head, the agency head, and
the members of the independent agencies have been confirmed by the

Senate. As one who had been on a Senate committee staff for years, I

think that the Senate should try to make sure that the officials are

confirmed for these positions are aware of these considerations.

My second point is that I wish it might be possible to avoid the
use of slogans in this area. "Lobbying" and "influence" are pejorative
terms that everybody is afraid of. After reading the Federalist, and
the Constitution, I am proud to have been a lobbyist for the Depart-
ment of Commerce when I was there. I am proud to have been a

lobbyist for the American Bankers Association when I was there.

And I am proud now to be a lobbyist for another association.

But the fact is that even though I have no objection to lobbyists
or to the word "lobbyist." And I think they perform a useful func-

tion in the Government, the public generally thinks "lobbying" is a

dirty word. The same is true of the word "influence." Anybody who
has read the Federalist knows that influencing Senators and Congress-
men and influencing the executive branch is the essence of American

democracy. But yet, "lobbying" has become a very unfortunate word.
On the other hand, we have favorable slogans. "Truth" is one. If

you label a bill "Truth in something or other," it is very difficult to

vote against it. A slogan like that is a great help to a bill. "Sunshine"
is another word. Everybody believes in sunshine. So if the label "sun-

shine" is placed on a bill, everyone knows it is a good bill.

But the thousands or millions of Africans who are dying from

drought around the Sahara do not think sunshine is an unqualified
benefit, nor do those who catch skin cancer from too much exposure
to the Sun. Too much sunshine can be as bad as too little sunshine.
All of these slogans should be examined carefully to see what the

real facts are. We cannot just go on the theory that because this is a

sunshine bill it must be good.
Another thing that I think should be borne in mind is the impor-

tance of communications—communications between 200 million Amer-
icans and 535 Senators and Congressmen, and the commimications
between 200 million Americans and the executive branch and the

independent agencies. I saw the importance of communications in the

Commerce Department and in the War Production Board, where we
had industry advisery committees which were carefully screened and
scrutinized. I saw the importance of communications in the Senate,
and I saw the importance of communications in the American Bankers
Association, between the 14.000 banks and their hundreds of thousands
of employees and the regulatory agencies and the Consrress.

It is very important to make sure that the legislators and the

administrators in the executive brniich reallv know what the facts

in the industries are, that they really know how a proposed law or

regulation is going to affect the industry and to suppliers and cus-
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tomers so they can accomplish the right job when they enact a statute

or issue a regulation.
In the legislative process and in the regulatory process we are deal-

ing with people. Sometimes communications with people can be carried

on better in an informal setting, in an informal discussion, than by
requiring everything to be set down in writing and carried out in

the form of a written letter or written communication.
I do not think there is any question that requiring every communi-

cation to be logged and made public is going to cut down on com-
munications. It is all very well to say that this bill only applies to the

executive branch, to the Government official, but the person who is

calling up is going to know that his call is going to be logged and

published. And he is going to ask himself every time if it is really
worth the trouble of being publicized as one who has communicated
with an agency.

I think he will think twice before he makes a call under these

circumstances. I think that is going to be a loss.

Senator Kennedy. Do you think if he has something important to

say, he is going to think twice.

Mr. Hale. It is true that the pharmaceutical representative who
has to get an application approved is going to talk about the appli-
cation. A banker who has a bank merger application pending or a

branch proposal pending, or an application for a charter pending, of
course is going to have to call up or write to tell his story. I think
that there is a difference between a specific proceeding that is pending
and a general policy matter. A specific judicial type of proceeding
seems to me may very well follow the same route that you would for
a judicial proceeding in court, where nobody would think of an ex

parte communication.
But the broad regulatory proposals, like the broad statutory pro-

posals are quasilegislative functions. And it would be unthinkable for
a Senator or Congressman to say, "I am never going to get a communi-
cation, except in writing, except in a formal manner, in connection
with a specific bill."

How does one think up the original bill to begin with ? Somebody
has felt a need for some kind of relief, some kind of remedy, some
kind of statute. Somebody has to think that up. Somebody has to go
around to the Senator or the staff and say, "We need a bill here."

Probably three-quarters of these suggestions do not come to anything.
But do not inhibit, do not put restrictions on people discussing the
idea that something should be done.

I think that could be a loss to the Government, and I am sure when
you come to look at a bill, as a Senator having a bill proposed to you,
you think back to all the hundreds and thousands of discussions you
have had with constituents over the years, or friends, or any other

people, and try to put that particular proposal, that particular bill,

into context in the light of what you know about Massachusetts busi-
nessmen and teachers and professional people and consumers, and
all the other interests that exist in Massachusetts. As a representative
of the State, that is your job to do; to think of how this particular
proposal is goin.<3: to affect what you know from every contact you
have had, how this bill will affect Massachusetts and the rest of the

country too, of course.
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Mr. Cutler commented especially on the criminal penalty. I think
that imposing a penalty up to 1 year in jail, or up to 1 year in jail
and a fine of $1,000, is very definitely chilling, particularly in a bill

which I think one can argue, hardly displays the kind of clarity and
precision which the Constitution requires a criminal statute to have.
If you have a general statute like the Defense Production Act, where
the agency can issue regulations, and it is a crime to violate the regula-
tions, you can be specific in the regulations.
Or if you have a specific crime like committing murder, then it is

rational to expect the court to enforce it. But on the very general terms
like a major policy question, I wonder if that does qualify under the
standard of precision expected of a criminal statute.

KNOWINGLY FALSIFIES, FORGES, OR FAILS TO PREPARE A FILE

Senator Kennedy. I think we have indicated, some willingness to

modify this. But what we are talking about is an agency official who
knowingly and willfully falsifies, forges, fails to prepare a file : that

is, knowingly and willfully, falsifies or forges or fails. It does seem to

me that if we can show that an official knowingly and willfully failed
to log, not just someone forgetting to log 1 day, we should take action.

We are going to change and adjust this sanction, but we tried to catch
those who were purposefully misrepresenting their activities.

ISIr. Hale. I recognize those words, Senator. But I am not sure how
a jury in Oklahoma or Florida or some other State is going to view

my omission, or even worse, my statement that I received a call from

somebody or other and we talked about items A, B, C, D, but 1 forgot
E, F, G, and H; or I may have just forgotten one. Now some jury may
well believe that if I can remember three things and put those down,
I should have put the fourth down. And a jail is a terribly chilling

place, I think.

So my conclusion, Senator, it this. We have, as I understand it, three

or four of these regulations in force already ;
one in Justice and several

in other agencies, which are working more or less well for the time

being. Would it not be possible in the old-fashioned common law ap-

proach to try those regulations out for a while, put some pressure on
to make sure that Justice does in fact spell out its own regulation, see

how it works in these four or five different agencies, and maybe get
some more agencies to try it. I can see that in the Justice Department,
things are quite different from a consumer protection agency or a con-

sumer product safety agency ;
or in Justice from the Defense Depart-

ment, so I suggest that it would be better to do that for a while and
see actually how it would work, rather than to try to spell out. in

simple terms one statute for varied agencies like State and Defense and

Justice, and for the agencies which handle only agency proceedings,
like the product safety commission. The differences in the agencies
make a single bill very complicated. It might be better to go ahead

agency by agency, and see how those different regulations work for

some longer period.
Thank you, Mr. Chairman.
Senator Kennedy. Mr. Cohn ?

Mr. Cohn. Senator, generally speaking I think this is an admirable

proposed piece of legislation and I agree with its thrust and objectives.

58-690 O - 76 - 14
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I have some comments to make. First, some specific comments and
then I will speak generally. On page 9, line 17, the word "press" is used.
"This section shall not apply," it says "to requests for information by
members of the press." I think for clarification, if it is the intention of
the committee, that "press" ought to be expanded to include "broad-

casting" or "radio and television," as well.

There is no need to leave in doubt the question as to whether or not

"press" does, in fact, include radio and television. And for clarifica-

tion, if that is the intention of the committee, it ought to be spelled out.

Second, on line 22, of page 9, and again, on line 16 of page 11, the

records that the administrator is making are required to be deposited
in public file rooms. No provision is made for copies of those particular
documents. It would appear to me that either the originals or copies
should be left in this public file room, rather than necessarily the orig-
inals. Such clarification would avoid any kind of confusion as to what
the intention of the committee is.

On page 9, line 24, a reference is made to "public reading room."
The agency before which I practice, the Federal Communications
Commission, has no public reading room. It has a reference room, it

has a library, and it has other kinds of rooms to which the public may
go. But I think for clarification, some language ought to be used here,
or at least in the committee report, to indicate that it is not necessarily
a technically entitled public reading room that you had in mind.

I concur with the comments that w^ere made concerning the severity
of the i^enalties involved for a failure to comply with the act. And I

appreciate, Senator, your comment that it has to be knowingly and

willfully done in order for the sanctions to be imposed. Nevertheless, as

Mr. Haie has pointed out, you might be faced with a jury that does not

have the complete thrust of what your interpretation would be of that.

Consequently the sanctions could be quite onerous for a basically inno-

cent mistake. I highly recommend that some kind of sanctions be im-

posed, but not with the severity that have been suggested here.

It has been suggested. Senator, that the White House should be cov-

ered. And when I say the White House, I mean the men who work in

the White House. And then someone raised the question
—I think you

raised it—of the separation of powers. One of the overall comments I

would like to make is that this particular piece of legislation empha-
sizes the administrative agencies.
We have, as far as the Congress of the United States is concerned,

the Lobbying Act which requires the lobbyist himself to make reports.
But as far as I know. Congressmen are not required to keep records

and to make those records available for public inspection. But if

we are going to have sunshine in this country, and if we do believe

in the Lobbying Act—and we do believe in this particular legislation

you have been sponsorina;. Senator—I would like to suggest the thought
that perhaps some similnr type of legislation sliould be applicable
to the Congress of the United States so that if I came to your office,

I would be able to see in recorded form, who it was that you talked
to about what and when.

After all, I do not have to elaborate on the point that the Congress
is where real power lies. Ultimate power is here and not in the admin-
istrative agencies over which you have control. More and more the

congressional committees have open hearings and more and more infor-
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mation is made available to the public because of the openness of those

hearings.
Yet, on the other hand—and I don't think that this roquires elaborate

explanation
—tluMV aie a great number of things which occur in the

Congress of the United States which are not venal, nor Machiavellian

and, yet, are never exposed to sunshine. They are an integral part of

the democratic process. If we are to have sunsliine, I suggest to you the

possibility of sunshine also spreading over this particular institution,

the Congress of the United States.

Clifford Durr, who was once a Connnissioner of the Federal Com-
munications Conunission, and a man for whom I worked and admired
once commented that the basic problem of the administrative agency
is that it does not have men who do not scare easily and who do not

rape easily. These, he said, are the the basic qualities of a good adminis-

trative agency official.

One of the difficulties that we have in our society today. Senator—
and you commented on it in your opening remarks, when you
introduced this legislation

—is the lack of guts in our administrative

agencies. If we had the quality of men that ought to be there, then I do
not think there would be a necessity for the kind of legislation that you
are proposing here.

I am not suggesting that the legislation is not important, it is and,

indeed, should be adopted. But, on the other hand, I simply wanted
to make that basic overall comment

;
that it is a sad commentary that

there is this need for the legislation, because it really reflects upon the

inadequancy and the quality of our administrators today.
Thank you. Senator.

[An additional comment on the legislation referred to follows :]
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Senator Edward M. Kennedy
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Administrative Practice and Procedure
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Washington, D. C. 20510

Dear Senator

When I testified yesterday before your Committee, I

inadvertently failed to make one comment, which I had

intended to make, concerning S. 1289.

Paragraph (d) (page 11) provides that the agency official

shall maintain prospective and retrospective calendars,
and it then goes on to itemize five things that the calendars

should contain. Under that Section, as now written, an

official would be required to record in his calendars, for

example, information concerning meetings which he may
have with a relative or a friend who wants to discuss either

a personal matter or a matter relating to a neighborhood

problem, and is completely unrelated to any possible activity
of the agency.

Consequently, may I make the suggestion that there be a

provision in Section (d) which provides that the items to be

included in his calendars should relate themselves to the kind

of subjects which are covered in Section (b)(1).

1

1

Siecerely

:.!. -f---
Marcus Cohh'

cc: James Ira Campbell, Jr.
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Senator Kexnedy. Mr. Cohn, Henry Geller testified that a great deal

of last minute lobbying went on during contested P"CC rulemaking
proceedings. Do you think any decisions would have l)een made dif-

ferently if tlio'^e communications liad l)een on the public record?
Would any lobbying have been inhibited ?

]\Ir. Coiix. I cannot speak specifically of any particular rulemaking
proceeding at the Commission, but, generally speaking I would have to

agree with Henry that this last minute lobbying at the FCC, without
recordations of names and days, probably has an impact on the ulti-

mate result of FCC decision.

Mr. Geller, as you know. Senator is a very distinguished lawyer him-
self and was a very distinguished general counsel at the FCC. He
was in the midst of a great number of some of the basic decisions
made by the FCC during the past 10 or 15 years.

I was at the FCC in the early 1940''s and, consequently, I cannot

speak with the same kind of authority that Heni-y has.

Senator Kexxedy. For the panel, what about the generated mail
effort that is made by any number of industries and labor as well? In
the lobby bill there is a requirement for the reporting of efforts to

generate grass I'oots mail to Congress. Should we require that that be
recorded? Is it useful and important to know if this one particular

group is attempting to generate grass roots mail or not ?

Mr. MoRRisox. Senator Kennedy, I testified about that in connection
with the Lobbying Bill and I testified against any such provision, and
this is in part for the reason stated by ]\Ir. Cutler that after all, we are

dealing with the First Amendment, the right to petition the Govern-
ment. And I see no logical basis for a distinction between citizen groups
on the one hand and industry groups on the other, insofar as this kind
of grass roots effort is concerned.

I am very much concei-ned that any time you require the citizen

groups to register, in circumstances like that, be it in connection with

labeling requirements at the Food and Drug Administration or some

changes in meat requirements for the Agriculture Department, that as

soon as you have told the citizen groups that they have to go and fill

out a whole bunch of forms, simply because they asked their constit-

uents essentially to write letters to the agency, all of which are on the

public record in any event, you are going to have a serious chilling
effect on the citizen groups.

I think that in most cases, you would be able to tell pretty quickly
whether there are organized efforts. And any administrator who can-

not tell that probably is not looking at them very carefully. And I ex-

pect in most cases if you ask more than two or three questions, you are

going to be able to find out precisely what group is sponsoring a par-
ticular letter writing campaign and that can be done without all of

the detailed kind of reporting that has been suggested.
If I were wrong on that and if after a few years of trying some-

thing like this we got specific complaints about the executive branch

lobbying of this kind, I might want to rethink it.

But I personally, and most of the people I have talked to about this,

do not see any need to import that whole concept into the myriad of

agencies before which citizens have regularly dealings and want to

make their views known.
It is hard enough to get citizens to write the executive agencies as

it is now, and industry is well enough organized to be able to do it.
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But if YOU are goiiii^ to impose a burden on the group that is trying
to organize citizens to do something like that, you are going to make
it even more difficult and you will raise substantial first amendment

questions, in my view.

Mr. Hale. My experience would be that if the citizen or industry
member does not really agree Avith you anyway, he probably will not

write.

In other words, I think on most of these mass mailings you are

only making a person who might himself feel like writing, more of

an occasion for writing, but you are not geting him to write. Most

organizations do not have the kind of control over their members—
which would be required to make them write if they do not agree with

you. I know in lots of fields, you can ask people to write until you are

blue in the face. And a third of them will write and say the opposite

anyway. There is a good measure of independence in the public, at

least that is my experience.

But, if they feel that way anyway and they are told that here is

an issue on which you feel strongly, then you would get a real response
to it. But I do not think that is any real sin on the part of the mas?

communication.
The person who starts it off is either just triggering or not trigger-

ing a feeling that is there already.

DO YOU FAVOR PUBLICATION IN THE FEDERAL REGISTER OF NOTICES OF

AGENCIES MEETINGS WITH INDUSTRY REPRESENTATIVES

Senator Kennedy. What about the practice by some of the Federal

agencies to meet informally with industry and labor consumer groups
to discuss new regulations. As you know the district court recently

upheld the Advisory Committee Act. It requires agencies to publish
notices about these meetings in the Federal Kegister to make them

public.
It would be possible to avoid lobbying entirely, if we followed the

court's approach in the case and required notice to the public of all

meetings, formal and informal, of Federal officials with outsiders.

Do you prefer this approach instead of logging ?

Mr.' Cutler. Well I think that of all of the "sunshine" acts that

have been passed, that particular one is probably the worst. It seems

to me that it sets such conditions on the passage of information be-

tween Government and those who are to be regulated or those who
have interests, that it is bound to lead to evasion. For example, lawyers,
I believe are now advising that the law does not apply if a single
adviser goes to state views to the Government rather than a group
since it speaks only of committees and groups.
On the other side, a Government agency will go to almost any length

to conclude that a particular meeting that it wants to hold for access

to information that it wants to have is not an advisory meeting.
It seems to me that statute gets very, very close to depriving both

the Government and the citizen of the benefit of the right to peti-

tion and also the right to assemble. Going back to your mail argument,
we have a right as citizens to urge other people to write. That is part
of the right of assembly, as well as the right of petition. And it should

not be burdened unnecessarily, especially when the effects of a group
effort are self-evident.
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If hundreds of letters turn up, clearly, someone was trying to per-
suade other people to join him in a petition. But, it seems to me that
is one of the worst laws that has been passed and the sooner we get
rid of it, the better.

Mr. Morrison. I would not agree entirely with Mr. Cutler's evalua-
tion of the F'ederal Advisory Committee Act, although I do think there
are some complications.
But one of the problems I would point out and Avhich I am in agree-

ment with that should not be extended to this area is that it generally
is interpreted only to apply to at least two or more people getting to-

gether. And it would not apply to telephone conversations because
those are not meetings under the act. And I see no reason to try to
extend that particular act to cover the situation. I think it is far better
to be done this way and, of course, it would not cover written commu-
nications at all. It would only cover meetings. So I would agree with
Mr. Cutler to the extent that he recommends against bringing this

kind of problem to a solution under the Federal Advisory Committee
Act.

Senator Kennedy. Very briefly; if we pass this logging bill, do you
think that it Avill inhibit your efforts to forcefully represent your
client's views before any of the agencies ?

Mr. Cutler. I agree with Mr. Hydeman, not in the slightest. But
I think it will inhibit the Government, the Government's ability, to

attract decent, self-respecting civil servants; and the Government's

ability to conduct its own affairs, enormously.
I wonder, for example, whether anybody has made a count of the

number of individuals in the Government who are GS-14 or above. I

suspect by the time you check through millions of Government em-

ployees, it must be on the order of 100,000 or so. And if that is right,
and if everyone of them has to file something every day—let us assume
he can get it all on the page^you are generating 100,000 pieces of

paper a day.
Senator Kennedy. It is half that amount, but 50,000 is a lot too.

Mr. Hydeman. Senator, it seems to me that as far as—I have al-

ready stated my view in terms of our interest in—as people who rep-
resent private interests—communication. I do not think there would
be any problem because it is important to make those communications.
But it does worry me that—the point that Mr. Cutler raises does

worry me.

My feeling, as I thought through it, was that at the lower levels of

Government, you are getting a fairly high quality person today. The
fact that they might have to report communications, I do not think

is going to inhibit their going to work for the Government. As far as

the top levels. I have difficulty really believing that there is going to

be an inhibition,

I think the more serious problem may be that we just generate more

paper, and we have a society overloaded with paper. The problem I

have with rejecting it on that basis, which does somewhat offend me—
the excess paper in the society

—is that I think that you get a cathartic

effect with this type of bill.

I would agree I did not address myself to it. Mr. Morrison had al-

ready done so. But I think the criminal provision, to some extent, may
be overstated. I think that you are correct. It did not offend me when
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I looked at it, but I think the point made about the impact and the

uncertainties in the jury system may suggest that it is a little too

harsh.
Mr. Cutler. "Well, it is even being prosecuted. Senator, and you say

knowingly and willfully. Remember, it is also knowingly and will-

fully failing to complete or to file. Now it is very easy to think—
let us say you forget to put in a telephone call and on the third day
you remember, but you do not get around to sticking it in the file.

Have you knowingly and willfully failed and are you going to

submit these thousands and thousands of almost entirely highminded
people to a criminal charge ;

the risk that they could even be charged
or investigated for failing to file a record ?

It is one thing to say that it is a crime to fail to file an income tax

return. But to fail to make out an expense account or just to fail to

keep some little record in your office certainly should not be criminal.

And there are so many other sanctions available.

Mr. Morrison. I would certainly say, Senator, that in terms of

false statements none of the arguments that I have heard today would

seem to apply to situations in which knowingly false statements are

made. For instance, an official comes to talk about an antitrust investi-

gation and the contact log reflects that they have talked about social

policies of HEW. It seems to me there is no reason that I have heard

today that would properly be brought to bear in a situation like that
;

and that there at least ought to be criminal provisions for knowingly

filing false returns, or false statements.

Senator Kennedy. Thank you very much. Your appearance here

has been most helpful.

[The prepared statements of Lee Hydeman and Alan ^Morrison

follow :]

Pre3>ared Statement of Lee M. Hydeman

No one can reasonably quarrel with the objectives of S. 1289. If we have

learned anything in the last several years it is that we must have open Govern-

ment. This' means that the general public and public interest groups must be

permitted to participate in what has heretofore been the sole preserve of

private interests, namely the Federal regulatory process. Essential to effective

participation is knowing who is contacting whom outside of public proceedings

and knowing what is being presented.
In my view there are only three questions that need to be answered in deter-

mining whether the proposed legislation is reasonable.

First, is the bill likely to inhibit desirable contacts between those being regu-

lated and those doing the regulating? Everyone seems to recognize the need for

such contacts. This is largely to assure that those iJerforming the regulatory

function have a good understandinT of the realities of conditions in the industry

being regulated, including the impact of specific actions. I might note paren-

thetically that I believe that the kind and extent of contacts could be altered

significantly without insulating the regulators too much from reality. In any
event. I caii not imagine that this legislation, or even more stringent legislation,

would inhibit contacts. Certainly it will not inhibit proper communications.

Those being regulated have too much at stake to let the publicizing of communi-

cations impede necessary communications. On the other hand, public reporting

hopefully will create a greater awareness on the part of those making private

communications and those receiving such communications of the propriety of

the situation.

The second issue is whether the bill imposes an undue burden on Federal

oflflcials. Will too much time be consumed in recordkeepinsr? It seems to me tliat

the bill is modest in its requirements an<l has achieve<l a reasonable balance

between burdening oflB^ials and providing adequate information to private per-

sons, public interest groups and competitive private interests
cpn^cerning

private

communications.
'^ '

'^'' ^'
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The third issue is whether the bill is broad enough in its coverage of Govern-
ment employees. It is time as others have noted that many decisions involve
or are made by those below the GS-15 level. At the CAB, the line might better

be drawn a the GS-14 level. This would include staff members who participate
in significant policy decisions. However, as framed, I believe that the bill will

result in public reporting of principal contacts on the more significant matters.

I might note in this regard that I have generally found that staff people at

the lower levels tend to be more circumspect in their contacts with industry
representatives, so that the cathartic effect of public reporting, which certainly
is a major purpose of the bill, is less significant at those levels.

In sum, I think the bill as drafted is a good step forward. I find no fault with
it as written. I believe that the review process provided a year from enactment
is the best response to those who are critical or uncertain about the details of

the proposal.
With your indulgence, Mr. Chairman, there is another related matter which

I would lilce to discuss briefly. This bill does not specifically address the matter
of private communications in a very critical area of decisions in the civil avia-

tion field. This is the area of contacts during the Presidential review of Board
decisions involving overseas or foreign air routes. Such decisions may involve

new route awards, route exchanges or mergers. These are significant matters
both in terms of private interests and in public interest. Under section 801 of

the Federal Aviation Act, such decisions are now sent to the President prior
to final action and, in fact, prior to publication of the Board's decision. During
this process there may be numerous contacts between those representing private
interests and those within the executive branch who play a role in advising the

President. Often these contacts begin before the case is even set for hearing.
Over the past decade, I have witnessed massive pressure, manipulation and

improprieties during this review process, which in my view denigrates the

integrity of the administrative process, created by Congress. The improprieties
stem not only from private contacts but also from the failure of those within

the executive branch to limit their review. Generally, there has been a serious

disregard for the fact that the Board decision being reviewed is the product
of an extensive adjudicative process. In the name of foreign policy and national

security—the ostensible reasons for Presidential review—the reviewers under-

take wiiat is in effect a de novo review, freely substituting their judgment for the

Board's. This process has been far more destructive to the integrity of the

administrative process than any other area of private communication involving
CAB proceedings, of which I am aware.
The American Bar Association, at the urging of our Transportation Committee

on Aviation, at its August 1974 meeting, adopted a proposal to eliminate Presi-

dential review, except in cases involving foreign air carriers. The purpose was
to restore integrity to the decisional proce.ss. That in my judgment is the only
solution that will really clean up the process. Short of that, there are some steps
that could be taken to improve the situation.

First, the Presidential review could be made a more open process by pub-

licizing the Board's proposed decisions for all to see. Today only those who know
their way around town can learn about the contents.

Second, contacts by private parties should be eliminated during this review

process. If they are to be permitted, the circumstances should be very compelling
and all parties should be iriven notice that contacts are being permitted and
detailed public records should be maintained of such contacts.

Third, the scope of review and those involved in the review process should be
limited in keepins; with the narrow role of executive review, namely foreign
policy and national security.

Let me emphasize that, while these steps may be helpful, I don't believe they
will re.store integrity to the decisional process or restore public confidence in the
final decisions. The only really satisfactory solution is to eliminate the Presiden-
tial review. Whatever le?:itiniate foreign policy or defense considerations may be
involved can be presented to the Board, either in public or confidential hearings.
At present, the State Department and some other executive agencies are unwill-

ing to even appear before the Board. Rather, they wait in the wings until the
exten'-ive hearing process is concluded and then step in, often to render the

process a nullity. Hopefully the Senate Aviation Subcommittee or this subcom-
mittee will .separately consider this critical problem promptly and implement
the recommendation of the American Bar Association on this matter.
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A BILL

• .*
 

To amend section 801 of the Federal Aviation Act of 1958

to provide that approval of the President for Civil

Aeronautics Board decisions involving certificates

of U.S. air carriers 'for overseas or international

routes shall not be required. .' .

Be it enacted by the Senate and House of

Representatives .of the United States of America ..

in Congress Assembled, That section 801 of the

Federal Aviation Act of 1958 (49 U.S.C. 146U is

amen'ded by striking out the following words from

the first sentence: "any certificate authorizing

an air carrier to engage in overseas or foreign

air transportation, or air transportation beta'/een

places in the same Territory or possession, or";

and striking out the following words front the

second sentence: "certificates and"
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Sec. 801. [72 Stat.* 782, 49 U.S.C. 14611 The issuance,

denial, transfer^ amendment,-- cancellation, suspension, or

revocation of, ar.d the terms, conditions, and limitations

contained in, (any certificate authorizing an air carrier

to engage in overseas or- foreign air transportation, or

air transportation between places in the same Territoiry

or possessipft-T or] any permit issuable to any foreign

air carrier under section '402, shall be subject to the

approval of the President. Copies of all_^pplications

in respect of such [certificates and] permits shall

be transmitted to' the President by the Board before

hearing 'thereon, eind all decisions thereon by the Board

shall be submitted to the President before publication

thereof. • -.
•
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•

•resolution

" *' '

BE IT RESOLVED THAT: The Arcerican Bar Asso-

ciation supports the enactment of legislation to amend

Section 801 of the Federal Aviation Act (49 U.S.C. §1461)

by withdrawing from the President the power of review or

approval of^^vil Aeronautics Board actions to the extent

that such cases involve certificates of public convenience

and necessity to U.S. Air Carriers for overseas and _

foreign air transportation, such withdrawal to be accom-

plished in a manner which will preserve the President's

constitu'tional rights and obligations in the fields of

national defense and foreign relations, while removing,

economic and domestic political considerations from the

decision-making process and assuring availability of

judicial review.
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REPORiJ' fJlTil LEGISLATIVE REC0M:1ENDATI0MEPW'X

• • •

'

AMliUICAN BAR ASSOCIATION
",•

,

•

. :. I

RuPOP.T TO Tin;

HOUSE OF DEL'oGATES

SECTION OF ADMINISTRATIVE LAV7

AND.STAiNDIN'G COiL'ilTTEE OM AERONAUTICAL LAV/

RECOMMEN' DATIONS

The Section of Administrative Law and Standing

CorTk-ai ttee on Aeronautical Law reconiraend adoption of the

following:
'

v:iIEREAS, since 1959 the Association has supported

reforn\s in administrative procedures relating to the

president's participation in certification of United

States Air Carriers for overseas and foreign routes,

VJUEREAS, existing adn-Tinistrative procedures involve

the President unnecessarily in disputes a^.ong domestic

Air Carriers coiupctir.g for such air routes, and

•%%ilEREAS, th.e •.-.•ichdrav.-al of the President from

such disputes can be acco::v-)lished in a manner v.'hich

pro.icrvcs tho Pres iUc:-. t' s constitutional rigiits and

obligations in the fields of national defense and
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forciyn relations v/hile removing df)nicstic ijoliticnl

considerations, and .
•

•_ .

' *

Vi'llEUCAS, under present procedures thero ciro

ir.podinionts to judicial review of Civil Aeronautics iiOrjcd

action in such cases; ,
.

BE IT RESOLVED 'that : The American Dar Associa-

tion su^jports the onactmant of leyislotion to amend

Section UOl. of the Federal Aviation Act (49 U.S.C.

Si461) by with'clrav/inq from the President the pov/cr

of review or approval of Civil Aeronautics Board

actions to the elctcnt "that sucli cases involve cer-

tificates of public convenience and necessity to

U.S. Air Carriers for overseas and foreiqn air trans-

portation, suc"n withdrawal to be accomplished in a

r.anner wJiich will preserve the President's constitu-

tional riyhts and obligations in the fields of national

ccfcnse and forcicjn rolatior.s, wiule roiiiovincj domestic

political considerations fror;i the decision-makincj process

and assurincj availability of judicial review.

BE IT FUHTilER RliSOIA'cD THAT; The President or

his dasiynco is authorized to represent tlio Associu-

tion in the furti^crance of tl^is resolution.*

-2-
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REPOlfr

''
li'

 

Tlic rjene'ral principle of thcj.-forc'joiny recom-
jn.-'r.-.otion is that tlic i'j;\>.Tica:i Uar Associiitioti s':pporL
legislation to v;itht.lra-.-.- ores iientiul a^Jtliority over disputes
bctvbon U.S. Air Carriers co.-pGting £or lucrativti overseas
end foreign air routes, v-. .

^"v. ,

'

- •
*

The substance of this resolution v/an presented
to the House of Uc^lcgates by the Section of Aclniinistrative

Lav in Augus t,*.-^9'7 3 and February, 1974. Action v;as de-
ferred in the first instance at the request of t'.ic Sec-
tion of Internationol Lav, and in the second instance
.at the reaucst of tlie Standiny Cor.unittco on Aeronautical
Law'. The Section on Puljlic Utilities Law v-'as crjnsultcd
and expressed no opposition. The Section on_ International
Lav; first approved and then decided to reconsider the'

original resolution in August.

As a result of conferences v/ith representa-
tives of j:hc Standincj Co.-.uaittoe on Aeronautical La-./,

the original resolution has been rephrased to enunciate
a ocneral principle to be implemented in the legislative
proress, ratiior than sotting forth the details of the

legislation itself. Viie foregoing revised re<iolution

is 'being distributed to the above named Sections. It
should bo noted that the resolution docs not propose any
change in the President's reviev; of cases involving foreign
air carrier pernlts under Section 402 or of international
fares pursuant to Section 801 of the Federal Aviation Act.

2. In the area of foreign and overseas air

routes the adriinls trati ve machinery is significantly
differci^t than Cor dor.-estic routes. Doir.estic route

a::olication3 are filed v;ith th.e Civil Aeronautics Uoard,
vrhlch thereupon liolus adjudicatory type licarings ulti-

r.:jtoly cuUiinating in a final administrative order con-

taining the av.-ard. (49 U.S.C. ^1371 (1970)). Any person
•..-".'.o j'.as a substantial interest in the final agency action

ir, entitled to judicial reviev; ei-.ibracing both proiredural
ar.u substantive issues, v;ith reviev; of factual questions
g-.vcrned bv the "s-.jbsuar.tial evidence" standard. (49

U.S.C. Gli'nG (1970)) .
•

Vvhilo tiie pr-:c:odM:-e for foreign air routes is

•^irallel as to tho fili.:v.; of route applicatior.s and tiie

liOv'.rd's conduct of a; iuJic-.cory type hearings, the agency's
fiii.il order is not sol f-o:-:'» rating but is instead subject
to Che "approval of chc Pr-jsident":

-3-
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••

(o) Tho issuance, denial, transfer, ancnd-
riont, cancellation, suspension, or revoca-
tion of, and tho terms, conditions, and
limitations coi>tained in, any certificate
authorizinfj an air carrier to cnqage in over-
seas or foreign air transportation, or air
transportation between places in the same
Territory or possession, or any permit
issuable to any foreign air carrier under
section 1372 of this title, shall be sub-
ject to the approval of the President.
Copies.t>f all applications in respect of
such certificates and permits shall be

•

traji&rritted to the President by the Board
"tSerore hearing thereon, and all decisions
. thereon by the Board shall be submitted to

tho^ President before publication thereof."
.. . Federal Aviation Act of 1958 S801(a),

49 U.S.C. §1461 (1970) as amended, Supp. II (1972).

The..Supreme- Court found that under this statute
the President has the "^positive- and detailed control' over the
Board's decisions, unparalleled in the history of American
administrative bodies." C & S Air L inos v. Waterman Stcam-
ship Corp. , 333 U.S. 103, at 109 (19':8) . The Court went on
to iiold by a 5-4 vote not only that the President's control is
itself i.Tjnune from judicial review, but also that its mere
presence in the certification procedure served to shield
the underlying Board action from judicial review as v;ell. •

Id. at 114.

3. This anomaly of administrative practice has long
"been of concern to the bar, and in 1559 tliis Association
directed a formal resolution to the problem:

" RE50LVI;d , That the American Bar Association
supports tlic enactment of legislation v;hicli will
clarity rights to judicial review, in accordance
with tlie provisions of the Administrative Procedure
Act, of orders of the Civil Aei'.onautics Board in

proceedings wliere decisions of the Board are sub-

ject to Presidential -approval under Section 801 of
the Federal Aviation Act of 1953; and

"Iu:S0I.vr;D, That the American Bar Association
submit to t:ie"['rosido:-. t of the United States tho
dos Ira'nil i ty of o-i tablisiiing or changing adminis-
trative procedures within the V.'hite House organi-
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' zation which v/ould rcfsult in (1) The earliest
/JpossiblG public publication of Civil Aeronautics
'.

Doard recommendations to the President, and (2) .

"

disclosures, consistent with fore Ign^pplicy and
national defense, of the extent to which consider-
ation has been given to business and economic
factors in cases involving foreign and overseas
air routes, . . .''.American Bar Assn. Annual
Report-August-.1959, pp.. 183-84.

4. V.'e, J5olieve that the approach set forth in the
1959 resoluiioff has proved to be inadequate. .It temporizes
with the problem but does not cure it. The anomaly remains.
Fornal Doard hearings, though meticulously pursued, may
ultimately prove wholly immaterial; yet hearings which may
have in fact provided the entire basis of the ultimate award,

nay not be judicially corrected, even in the fslce of .ob-
vious and prejudicial administrative errorT The pressure
of domestic air carriers competing for lucrative routes
thus inevitably focuses on the V.'hite House, and the po-
tentiality of domestic political considerations cannot
realistically be disregarded. Doth tl:e parties and
interested qovcrnincntal agencies are free to pursue tho
full spectrur.i of their competing views within tlie V.'hitc

Itouse, entirely ox parte and thus effectively immune fro.-n

both cliallenge and refutation.

'. ncjually unsatisfactory is the situation v;here

presidential review has simply permitted tlie Board's
determination to become effective on its own terms.
This is do facto no different than a domestic case, yet
an aggrieved party has no opportunity to obtain judicial
redress even tliough the President himself nay have been
critically mi*; led by a Doard error of whicli he was wiiolly
unaware. In the absence of legislative qualification, the
V.'j tornan doctrine continues to insulate these procedures
from judicial review.

The consequences of tJie present statute were
vividly demonstrated in a recent major route proceeding

 -!-•-• -^-- --•
(-he Transpacific Route

altr.ost entirely from ex p;U'te presentation. That assessmc

roplacod the eco;if::;;ic assessment made by the Doard en the

basis of a voluminous public record after hearings.

58-690 O - 76 - 15
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5. Tho proposed resolution scckr. the correction
of those prol»lor,is by callinc; for legislation that will rc-
r.ovo the President from, these disputes, v/ithout oncrooching
upon his constitutional pov/ers and rcspons ibilitioa in the
fields of foroiqn aff.iirs and national defense. Jiuclj legis-
lation slioiild also make clear tirat noard ordors av.-.irding

foreiyn and overseas route.s to citi/en carriers v.-i 11 bo sub-
ject to full juilicial reviov.- in accordance v/ith tho familiar
principles of tho Administrative Procedure Act.

Tho fori^ of'lcyislation to implement this resolu-
tion v;ill necossSrily depend upon practical considerations
at tho tipio, arid v;c believe it appropriate for tiic Associa-
tion to adopt the general principle v;ithout lii.iitiiuj itself
to precise-legislative provisions. Various np:>roachcs are
possible. .

r'or example, the Section of Administrative Law
is of tho view tliat tlio problem can be solved only by re-
r.oviny the President entirely from tho certification pro-
cedure itself; such foreign policy and national defense
considerations as he dooms relevant can bo amply protected
throug;-. oxccuti^vc agency participation in Board proceedings
and, if necessary, in his negotiation of, or refusal to

negotiate, foreign landing rights as to route certifica-
tions of v/hiclj lie disapproves. The Standing Committee on
Aeronautical Law joins in tho desire for full executive
participation before the Board, but opposes tho interjec-
tion of Board veto considerations into bilateral inter-
national negotiations for landing rights. It accordingly
favors lenislatjon whicli would retain a limited role for
tho President in tlie certification process itself, but
v;ould restrict fnat role to a veto right based exclusively
on foreign policy and national defense grounds.

6. V.'hile achnov/lodging these differences as to
r.cans of eventual implementation, the Section and CoiTimittee
ore in comploto agrcciv.ent as to tiie seriousness of t'no

present problem, the necessity for a legislative solution,
nnd the principles necessary to attain tliat solution. They
recognize thai; alternative approaches to the achievement
of those i>rinciples can be — and presumably vcill bo —
fully evaluated by the Congress in the legislative process,
Thoy accordingly join in rcccniVionding to tiio /Vssocintion
that it adopt tho resolution which they jointly present.

Respectfully submitted, .

'"
•

Fran-; M. v;o7.cncraf t.

Chairman, Section of Administrative Law

J. Paul Cove,
Chnirman, Standing Conmittec on

Aeronautical Law
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Senate Conmerce Coitunittee •.  
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-'

Room 128 Russell .-..• X-
 

Washington, D.C. 20510
'
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•
 

.

 
"

•' ..'.
Re: Elimination of presidential approval of

international route av/ards to U.S. eiir

carriers . .
• •

'• • .."•. ..:'". •
^\;

Dear Bob: . •..•'.
_

•

;
•

'

;..

• •*
'

•

'

In accordance v;ith your conversation v;ith Lee Hydeman,
I have enclosed a letter to Chairman Magnuson from Mr.
Harrison, the Chairman of the ABA's Administrative Law
Section, transmitting a draft of suggested language to
effect elimination of the President's reviev; of certificate
av;ards to U.S. air carriers for international routes.
Please find enclosed: \

. -

1. Mr. Harrison's letter to Chairman Magnuson.

2. A suggested form of bill.

3. Section 801 xvith the language .to be eliminated
shown in brackets.

4. The resolution adopted by the American Bar
Association's House of Delegates in Honolulu,
Hawaii, August, 1974.

5. The Joint Report of the ABA's Section of Adminis-
trative Law and Standing Committee on Aeronautical
Law submitted to the House of Delegates at the
Summer, 1974 Hawaii meeting on the basis of v/hich
the resolution was adooted.
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Robert E. Ginther
* •..*.

October 2, 1974
*

••
.

•*

Page 2 *'.'.•
.

 
-

.
•  

•

•

, I hope that the foregoing provides you v/ith what you
need. If not, please call rae and I will provide anything
else that can be useful.^

>;- • '.''. '•

 
 

. .

Best personals-regards.

/ .

cc': Lee M. Hydeman
-^

-. Marion E. Harrison
Etoory T. Nunneley.

Sincerely,

Robert M. Beckman

Attachments

RMB/inkb
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Pbepabed Statement of Alan B. Mobeison

I am pleased to appear before you today to discuss the Open Communications

Act of 1975, which is embodied in S. 1289, in particular the Committee Print of

September 19, 1975. In our judgment this is a good bill which fills a clearly

defined need and which, subject to the suggestions made below, should be passed

by the Congress.
As the subcommittee is fully aware, there are currently pending before the

Government Operations Committee a number of bills proposing to amend the

lobbying laws, some of which would extend to a greater or lesser degree the

coverage of those laws to activities before the executive branch. It is our view

that there has been no record made to date that justifies importing those laws,

with their full registration and reporting requirements, into the executive branch

on a wholesale or even partial basis.

On the other hand, we firmly believe that there is a problem regarding ex

parte communications with members of the executive branch in formal pro-

ceedings and in other situations. We believe that it is important to make public
the extent of such communications and to indicate the general subject matters

being discussed so that the public can make an informed judgment about the

propriety of such communications.
We believe that S. 1289 is an appropriate means of making such information

public for two basic reasons. First, it is an initial step in the direction of dis-

closure which may or may not lead to further legislation in the future. But
regardless of what eventually may be enacted in this area, it is important to take
these matters one step at a time, and this appears to us to be an appropriate
first step.

Second, S. 1289 places the burden of recording off-the-record communications
on public servants who are particularly in a position to control their off-the-

record communications and in a position which their off-the-record communica-
tions are appropriately a matter for public scrutiny. Because the bill limits its

reporting requirements to oflBcials in high positions, they will generally have
available to them suflScient secretarial help to ease any burden that otherwise

might exist. Moreover, such officials generally make contact with persons outside
their agency in person or by telephone in their offices, unlike Members of Con-
gress who often encounter constituents and lobbyists off the floor, and at various
official and unofficial functions. While there are some burdens associated with the

requirements of S. 1289, we believe that as it is now written, those burdens are
minimal and should not take any appreciable amount of time away from other
duties.

It has been suggested by some that the logging of all contacts will inhibit the
flow of information to Government officials. We would tend to agree with that

analysis were the logging requirements placed on private citizens, particularly
where the contacts involved lower level employees. But S. 1289 puts no burden
on citizens and requires that communications be recorded only if received by
those at the GS-15 level and above. Therefore, we see little possibility that
there will be any significant inhibitions on the flow of proper communications.
On the other hand, there may well be inhibitions of improper or questionable

communications. Consider for example, the communications made by Interna:
donal Telephone and Telegraph Corporation and its various lobbyists in connec-
tion with its antitrust difficulties in the early 70's. It would have been highly
relevant to know, for example, that contacts were being made to Secretary of the
Treasury John Connally and Vice President Spiro Agnew regarding the ITT cases
that were then being pressed by the Justice Department, not to mention the
secret dealings that top Justice Department officials had with Felix Rohatyn
that played such an important role in settling the cases. And of course, the
public might well have asked some questions if the public logs had shown that
Presidential aide Peter Flanigan was asking securities analyst Richard Ramsden
for his view on the possible effects a divestiture by ITT of the Hartford Fire
Insurance Company might have on the stock market, building pressure within
the administration for the Justice Department to drop the litigation. If S. 1289
had been the law at that time, there might well have been some inhibition of con-
tacts, but I suggest to you that our antitrust policies would have been far better
served without such off the record communications to high executive officials.

In a similar vein, the conversations between milk lobbyist Jake Jacobsen and
Treasury Secretary Connally about matters then pending before the Agriculture
Department should have been made a matter of public record, as should the
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various meetings in the White House involving industry lobbyists seeking the
reversal of the milk price support decision. Had those meetings been a matter
of public record at that time, many of the questions about them might have been
raised when there was still an opportunity to do something about reversing those
policy determinations
We recognize that business organizations may feel inhibited if the public dis-

closure of the subject of their discussions with appropriate government officials

would cause them substanrial competitive harm. We believe, however, that the

provisions of section (c) (2) (D) adequately protect those interests by providing
for an exception to the puolic disclosure rules.' On the other hand, we see no
basis for concluding thar government officials would be inhibited by S. 1289 since

they are under an obligation to seek out relevant materials and opinions from all

interested segments of the population. Indeed, making their communications with
outsiders a matter of nublic record will permit the public to determine whether
they are in fact listening to many or simply a few and whether they are properly
discharging their public responsibilities.
With respect to the scope of S. 1289, there seems to be little objection to re-

quiring that in formal proceedings of any kind—adjudications, rulemakings, or

licensings—ex parte communications ought to be a matter of public record. That
analysis would also lead to the conclusion that where Government officials in one
agency communicate with the decisionmakers in another in any formal pro-
ceedings, all such communications also ought to be made a matter of public
record.

That leaves open what to do in other informal proceedings, and S. 1289, wisely
in our view, requires all substantive discussions to be covered by it. Why, for

instance, should a communication to a high official in the executive branch asking
that official to urge the administration to support a bill pending before Congress
not be made a matter of public record, particularly if the lobbying laws do not
extend fully to the executive branch? Why, for instance shouldn't a communica-
tion made by a company official to the Secretary of Commerce asking him to use
his influence to quash a Justice Department antitrust investigation, not be made
a matter of public record simply because there is no formal proceeding yet
started? And since the decision whether to start or stop an investigation may be
one of the most crucial, high level communications relating to that decision ought
not to be kept eternally secret.

There is a further practical reason why the bill's coverage should not stop at
formal proceedings. When Harold Geneen, chief executive officer of ITT, dis-

cussed "general antitrust policy" with then-Attorney General John Mitchell,
that was a matter in which the public had a great interest, both because of ITT's

then-pending litigation with the Justice Department, and because John Mitchell

had disqualified himself from acting in those cases. Whether "general antitrust

policies" were indeed the subject discussed is something that we may never

know, but it surely would have been important to have the existence of that con-

versation and the alleged subject matter made public at that time.

It is doubtless true that any definition utilizing such phrases as "other impor-
tant agency actions" or "policy issues" can never answer all of the questions that

may be raised. However, give the context in which S. 1289 is written, the moral

ought to be, when in doubt, write it down, since doing so in any particular case

represents a miniscule additional burden. And as subsection (e) makes clear,

the failure to record a conversation results in criminal liability only if done

knowingly and willfully. It seems hard to believe that honest errors will not be
seen as simply that.

Our support of the bill is qualified in one Important respect : it relates to an
issue which falls somewhere between the lobbying laws and S. 1289—the subject
of gifts, loans, entertaining, vacations, and free plane rides to members of the

executive branch. Over the last few months, the media has been filled with stories

of lavish entertaining of Pentagon officials by Northrup and other defense con-

tractors. We urge this subcommittee to ensure that in some legislation dealing
with this topic—be it S. 1289 or one of the lobbying bills—provisions be included

requiring that expenditures of funds by those with business before the Govern-

ment be fully reported for the public.
In drafting such provisions, we urge that the following principles be followed :

when the donor is an organization, there must be disclosure of every gift, loan,

entertainment, free transportation, honoraria, any other similar benefits, given to

ajiy employee at the level of GS-12 and above, ineluding all Members of Con-

iJo certain limited respects, we believe that tWs provision goes too far. See p. 8.
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gress and their staffs, as well as those in the executive branch. We believe
that there ought to be no de minimus rule when an organization is paying for
such expenditures, and it is only the public that should decide when generosity
has exceeded proper bounds and hence is suspect. Where the gift is from an
individual with business before the Government (either personally or on behalf
of his/her employer), di.sclosure should be required regardless of the amount if

there is reimbursement by an employer, or the individual deducts the expendi-
ture. Where there is no reimbursement or business deduction, such individuals
should be required to make disclosures if the amount of the gift exceeds a figure
such as $100 (the amount used in the election law). While any such dividing
law is of necessity somewhat arbitrary, there comes a time when individual
contributions are simply too generous to go unreported. It is far too easy for a
corporation simply to increase the salary of its high officials so that after
paying their added taxes, they still have sufficient funds remaining to make
"personal" gifts.-
With respect to the specifics of S. 1289, we are concerned that the definition

of "agency ofl^cial" in subsection (a)(1), which is limited to the "executive
branch" may not be broad enough to reach officials of independent regulatory
agencies, not to mention organizations such as the Postal Service and the Federal
Reserve Board, all of whom should be subject to this law. See 5 U.S.C. section
552(e). Next, the legislative history, if not the statute itself, should make
it clear that it is fully applicable to members of the White House staff, and to
the President and Vice President, at least with regard to publication of their
calendars. On the other hand, with respect to the President and the Vice Presi-
dent, there may be constitutional impediments and national security questions
involved in requiring full disclosure, not to mention the practical questions in en-

forcing such provisions. And what of the mail that the President "receives" only
after it has been screened by his staff? Would that be reiwrted? Whatever resolu-
tion the subcommittee makes with respect to issues such as that, it ought to do so

directly and openly rather than leaving the matter subject to litigation. Finally,
with respect to this definition, it should be made fully applicable to paid con-
sultants to the government who, while on duty, are compensated at GS-15 levels.

While th^' may not be decisionmakers in a formal sense, they often can have
highly significant roles in policy formulation and hence ought to be brought under
the coverage of S. 1289.
We are somewhat concerned about the requirement of subsection (b)(1) which,

read broadly, .suggests that communications which take place after business
hours in purely social settings may also be covered by this bill. If that is the
intent of it, the, language should be clearly drafted to reflect that intent, but
before adopting that position, careful consideration ought to be given to whether
the additional burden, which would surely result from such an extension, is

worth the benefits to be derived, particularly in light of the extraordinary diffi-

culties of enforcing any such far-reaching legislation. While we believe the ques-
tion to be a close one, it is our view that the simple report which is now required
would not place any great burden on executive officials if the rules were applic-
able beyond normal business hours and outside the office setting.
With respect to the provisions of subsection (c) regarding the public filing of

these reports, we would urge that specific language be included either in the
statute or in the legislative history requiring that the indexing be done by
subject matter, by docket number, and by the name and position of the rele-

vant official, so that with any of these items of information, an interested mem-
ber of the public or the press can gain ready access to the relevant material.
With respect to the exception contained in subsection (c) (2), we agree with

the exclusion in subclause (A) regarding confidential sources for investigations
and enforcement proceedings. We also believe that communications on behalf
of subjects of civil or criminal enforcement investigations need not be disclosed,
at least until a formal proceeding has been commenced, after which we would
see no reason in keeping the file secret. We are, however, somewhat troubled by
the exemption in subsection (C) which appears to import in large part the

part of the fifth exemption to the Freedom of Information Act for interagency
communications. One difficulty with this provision arises because under the

applicable law, portions of a record which contain facts must be disclosed and
it is not clear how proposed exemption (C) would apply in that instance. But

' We would, of course, support an exception for gifts to close relatives.
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more fundamentally, it is precisely the kind of material that would not be

available under the Freedom of Information Act—recommendations—that most

need to be disclosed. If the Secretary of Commerce recommends to the head of

the Antitrust Division that an investigation or a pending proceeding be stopped,

that is exactly the kind of information that ought to be on the public record.

Such disclosure would be limited to communications from other agencies, and
,

hence communications with subordinates would not be made public. We ac-

knowledge that it might be appropriate to permit nondisclosure of interagency
communications if they relate to a subject that would otherwise be exempt under

one of the other subparts of subsection (c)(2), such as that relating to an

interagency recommendation on a criminal tax fraud investigation that was
underway.
Our only other suggestion relates to enforcement. Criminal penalties are ap-

propriate in one some cases, and they can never be used if there is a difference

of opinion as to the meaning of a provision or if the offending oflScial occupies
a high place in the Administration. Therefore, we urge the inclusion of a pro-

vision allowing citizens to maintain actions in the federal courts to enforce

the provsions of S. 1289. Without such a provision, S. 1289 could become little .

more than a dead letter in a matter of just a few years. It deserves a far better

fate than that.

Senator Kennedy [continuing]. Our final witness is Jon Mills,

executive director, Center for Governmental Responsibility in Gaines-

ville, Fla. Mr. Mills is the founder of the center. Last year, he did

an outstanding analysis of the proposed freedom of information

amendments for the committee and now we are glad to have the benefit

of his work on S. 1289.

STATEMENT OF JON L. MILLS, EXECUTIVE DIRECTOR, CENTER FOR

GOVERNMENTAL RESPONSIBILITY

Mr. Mills. Thank you, Senator. If I may, I would like to submit

my statement for the record.

Senator Kennedy. All the statements will be printed in their

entirety. It is a very excellent statement.

Mr. Mills. As you stated this morning, and as others have men-

tioned, all Federal agencies are supposed to be acting in the public
interest. It is somewhat sad to note that a recent study done by the

Senate Intergovernmental Relations Committee, through a Harris

survey, revealed that 74 percent of the public believes that the special
interests get more from the Government than the people do.

It seems to me that the essential thrust of this bill is to try to

remedy that situation. Overall, S. 1289 seems to be a sensible effort to

regain the public's faith, to curb abuses, and to avoid some of the very

tricky first amendment questions, which arise in dealing with public
contacts. Also it is worth noting that the mood at the moment seems

to be right. The Senate has recently passed the Sunshine bill (S. 5)
without a dissenting vote.

S. 1289 offers another chance to further increase openness and avoid

abuses.

In analyzing S. 1289, our center specifically looked in detail at

four agencies which are currently operating their own logeing pro-
visions: the Consumer Product Safety Commission, the Food and

Drug Administration, the Federal Trade Commission, and the Fed-
eral Energy Administration. It is our conclusion, after analyzing the

bill in light of the operational success of these agencies, that the prac-
tice of logging is workable.
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PROBLEMS MAY ARISE FROM THE CRIMINAL PROVISIONS

We do, however, have four particular suggestions which I would
briefly like to mention. First, with regard to the remedies available for
violations of S. 1289. Problems may arise from the criminal provisions.
Some of these problems have been discussed by those who testified this

morning, but there is another which I have not heard raised.

There are criminal provisions which exist in other open meetings
and open Government types of legislation, including the Florida Sun-
shine Act. What has occurred in Florida is not numerous persons have
been prosecuted as feared

;
but in fact, over a course of almost 10 years,

not one person has actually been punished for violating the Sunshine
Act.

Apparently this is the result of the fear of overpenalizing persons,
as has been suggested this morning. It is not because the Sunshine Act
has not been violated. We have done a survey of the effectiveness of
that act and the level of familiarity of members of the Government
bodies to which the bill applies ;

the result was that only one in 10 Gov-
ernment officials could answer all of the questions and correctly iden-

tify situations dealing with open meetings.
Our study therefore reveals that there have probably been thou-

sands of violations, but not one single person has been punished for

violating that bill.

An alternative which might respond to this problem would be to

add to the bill a civil remedy. In response to this problem, S. 5 has

provisions for civil remedies. We would suggest that this sort of al-

ternative provision would increase accountability by allowing more
effective enforcement in cases where criminal penalties were inappro-
priate. The provision in the Sunshine law allows Federal district

courts to enforce by declaratory judgment, injunctive relief or other-

wise. We think this would be wise on several counts.

LOGS WHICH HAVE BEEN CREATED BY THE AGENCY SHOULD BE

EFFECTIVELY INDEXED

Our second suggestion is that the logs that have been created by
the agency should be effectively indexed. It is vital to have a bill

which is enforceable, but also to have one that is usable to the public.
Just because contacts are logged does not mean that that information
is useful to the public, which we discovered by people directly at-

tempting to sift through the existing logs in the agencies which cur-

rently log.
The prior draft of S. 1289 mentioned that indexing should be re-

quired. I would suggest that it would be more effective to include a

direct provision requiring the promulgation of rules for indexing;

perhaps by official, by subject, and by date. This is an important as-

pect of tiie bill which the administrative conference should also

examine.

GENERAL EXCEPTIONS: LOGGING CONTRACTS AND LOGGING INFORMATION

A third suggestion relates to the general exceptions to logging in the

bill. Earlier this morning, the gentleman who was testifying for the

National Association of Manufacturers reflected a confusion which a
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number of people have witli this bill—that is, the distinction between

logging contacts and logging information. At the moment, the bill

has four exceptions to logging publicly the existence of a contact. I

would suggest that it is not necessary to include exceptions to logging
the existence of a contact, while it might be necessary to exclude certain

information which might be sensitive.

Therefore, the change in the act would allow all important meetings
to be recorded publicly to note their existence, and all information
not of a sensitive nature would also be recorded. Whereas, if certain

provisions dealt with national security matters or trade secrets, they
m particular could be excluded, and their exclusion could be noted as

being for that reason.

Senator Kennedy. We do not do that in the current draft ?

Mr. Miixs. No, you do not.

Senator Kennedy. So you agree, we ought to do that ?

Mr. Mills. Yes. I think the result would be more than just adding
paperwork because at some time individuals could note a pattern of

confidentiality
—that is, if a particular official had a long log of

contacts all of which were noted to be confidential, at least he can be
checked upon, and the more confidential subject matter can be sought
more directly.

CORRESPONDENCE PROVISION SHOULD BE MODIFIED

The fourth suggestion we have is that the provision concerning cor-

respondence be modified. S. 1289 currently exempts written communica-
tions routinely available for public inspection. This may possibly create
a flood of correspondence rather than contact by telephone or by direct

meeting. In fact, there was an indication of this in some of our inter-

views. An individual of the FEA who said that he began logging
contacts in person and by telephone had an increase in his written

correspondence from people who had formerly called him.
The danger of the breadth of the exemption which relates to com-

munications routinely available for public inspection is that a great
number of letters presumably available for public inspection under the
Freedom of Information Act Avould not be recorded. To have a pro-
vision which allows this many contacts to be exempted may well pro-
vide a loophole.
To conclude I would like to respond to one or two of the principal

complaints that I have heard about S. 1289 back this morning and

previously. One of the major complaints seems to be that there is a
burden on the agency and that it is not worth the benefit derived
from logging. It is worth noting that although we encountered indi-

viduals in these various agencies who said that the logging provisions
had some problematic effect on their operations. They generally added
their belief that logging tended to improve their image and may have
helped their overall operation.
To quote directly a CPSC official, "It's amazing how easy it is once

you got used to it. It's not an awful barrier, and it does give you a

certain degree of freedom."
Also the cost in terms of actual expenditures are not prohibitive.

The costs for administering these CPSC logging procedures were less

than those for administering the Freedom of Information Act. The
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other side of the balance is that there seems to be a substantial benefit.

People sometimes question whether open reforms have any impact;
Avhether openin<r up a meeting or logging contacts actually has an im-

pact on the decisionmaking process.
In Florida, a survey we conducted showed that about 64 percent of

the public officials sui-A^eyed felt that the impact of citizens opinions
had increased specifically because of the sunshine bill.

There is reason to believe that this sort of logging provision might
have a similar effect. There are already examples of public interest.

For example, the calendar which has been created by the CPSC had
a mailing list last year of 1,000 for their logs. This year, there are 3,500

people on that mailing list Apparently, there is an increased interest

in the public and individuals who aie using them.
A second major criticism of the bill is that logging mav impair the

conmiunications of private individuals with Government. It is inter-

esting to note that this morning several persons speakiner to this issue,
in particular the gentleman from the drug industry, said that they felt

it would not impair their right or their ability to contact and deal
with executive agencies.
There is also no indication of reduced contracts in the agencies

which are currently using the logging provisions. Those persons did
not say they had fewer contacts with members of the private sector or
the public sector or lobbyists. Also, there is no direct burden on the

private individual as there may be in other types of lobby disclosure
bills.

On balance, it seems to me that the provisions of 1289 are a workable
means of disclosing what may be oft'ensiAe contacts which could be

dangerous to the public interest. The experience of the agencies we
examined reveal no unreasonable burden, and we believe that S. 1289
is a step in the right direction toward increased accountability and

openness.
Senator Kennedy. Would you extend this legislation to contacts

with Congress as well ?

Mr. Miles. 1 think it could be extended to contacts with Congress,
but there is a now difficulty involved here because of such thinirs as

constituent mail and persons petitioning on a particular legislative
bill. There is probably a much greater volume of mail involved. As
to certain types of contacts and meetings, I think it would be a good
idea.

Senator Kennedy. Do you have any ideas how to accomplish this?

There may be forces who want to kill this whole program, by adding
to it to the point where it just will not be workable. If you could give
some though to the issue of congressionl coveraofc that would be very
helpful, and we could see what we could do on that. AVe would also like

your ideas on the White House contacts. You think they should be in-

cluded as well ?

Mr. Mills. Yes, I do.

Senator Kennedy. All of them, or above a level, or below what
level? Could vou give that issue some thought? Could you submit a

note to us on that ?

Mr. Mills. We will submit something on that. We initial reaction

is that although there are obvious separation-of-power danagers, that
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what would result from this is a bill that could apply to the executive

branch at the AVhite House level.

Senator Kenxedv. Tell me finally : do you think there is going to be

too much paperwork ?

iNlr, Mills. There are examples of the paperwork in some of the

agencies which we w^ent through. It depends on the degree of sincerity
with which some agencies may approach it.

At the moment, the FTC only has 75 contacts over, li^ years, which
Avould indicate that either they are saving a lot of paperwork, or they

may not be recording all of their contacts. The overall conclusion is

that the trade-off between the additional paperwoi-k and the benefit

to the public would seem to be resolved in favor of the benefit to the

public.
Senator Kexnedy. Well, that is a good point to conclude the hear-

ing: on. AVe will look for vour comments on these other matters, and
we thank you veiy much for your appearance here.

We will recess.

[Whereupon, at 12 :10 p.m., the subcommittee adjourned.]
[The prepared statement of Jon L. IMills follows :]
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TESTIMONY ON

OPEN COMMUNICATIONS ACT OF 1975

Perspective

Improper influence on government officials has been recognized

as a danger since the beginning of the Republic. James Madison, writing

in The Federal ist , realized that special interest groups were a potentially

destructive force. There were two methods by which these forces could

be arrested: either by removing the cause or controlling the effect.

Removing the cause, i.e., the special interest groups, would not only be

impossible, he concluded, but also undesirable. Thus Madison determined:

"The regulation of these various interfering interests forms the principal

task of modern legislation, and involves the spirit of party and faction

In the necessary and ordinary operations of the government." (The Federal ist .

No. 10 at 5^, Lodge ed. 1888).*

Despite the recognition of the existence of special interests and

despite the fact that lobbying has been the specific topic of legislative

concern since almost the beginning of the 20th century, no legislation has

dealt with it until \3k6. The achievements of that legislation have been

dubious. Although the 1946 Act survived a Constitutional challenge, it

has been judged to have failed in many other respects in the prevention

of lobbying abuses.

* J. F. Kennedy, Congressional Lobbies: A Chronic Problem Re-Examined ,

kS Georgetown Law Journal 539 (1957).
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Control of lobbying abuses is more than an abstract "good

government" issue. The results of lobbying can affect every citizen.

For example, in the summer of 1971 the Justice Department announced that

it would not press an anti-trust action against I.T.T. - a suit that,

reportedly, the Department was certain to win. The announcement which

signaled the shift in government anti-trust policy came in the wake of a

massive lobbying effort by I.T.T. It was revealed that their success was

based in part on a pledge to help finance the Republican Convention to

the tune of $A00,000. Thus the larger public interest which would have been

served by abolition of anti-competitive practices was subservient to the

private interests of avoiding a lawsuit.'

The public has been well aware of abuses at the highest levels

stemming from lobbying, from the "Five Percentors" of the Truman era,

through the I.T.T. and Vesco cases during the Nixon administration. These

abuses have taken their toll. The overall effect is part of what a Harris

Poll, commissioned by the United States Senate Subcommittee on Inter-

Governmental Re I at i on s> found was a "full blown crisis of confidence."

Significantly, that survey found that Ik per cent of the people believed

that "special interests get more from government than the people do."

With Watergate almost two years behind us, the country has still

not instituted a significant change to avoid the same abuses. The renewed

consideration of lobbying reform does, however, offer an opportunity to

reduce the potential of future Watergates. Apparently the mood is right

for this type of reform. The Senate has recently recognized that openness

is a fundamental element of accountable government by passing the "Govern-

ment in the Sunshine" Law without a dissenting vote. Opening lobbying
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procedures to public view deserves the same attention and support.

The task of lobbying reform, however, is not an easy one. What

makes lobby disclosure difficult is achieving the balance between en-

couraging citizen participation and input in government and discouraging

improper influence. The most basic principles of the U.S. Constitution

protect public communications with members of government: the freedom

of expression and the right to petition. The best reform would be that

which least inhibits expression, while providing the most pragmatic dis-

closure to discourage abuse.

Much lobbying serves a useful purpose, i.e., informational and

positive input that are necessary for informed decision making. The

positive aspects of lobbying, however, should not obscure the social

costs, i.e., the abuses of lobbying. Groups with economic interests tend

to dominate the lobbying process. Such overrepresentat ion has conferred a

lack of legitimacy on government decisions. In order to combat such domina-

tion, various attempts have been made to control lobbying abuses via regis-

tration and disclosure.

The first attempt to enact a federal law to regulate lobbying came

in 1907 ; however, no federal law was enacted until 1946, when the Federal

Regulation of Lobbying Act was passed. The federal law covers only attempts

to influence Congress, even though some of the most effective and per-

vasive lobbying today is directed at executive and regulatory agencies.

In addition, the \3kS act is riddled with loopholes and contains inadequate

enforcement provisions. The various interpretive difficulties in the act

* In 1907 three bills were introduced, H.R. 25369, 25617, 25767 (59th Congress)
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give rise to problems with respect to who must file and report; there are

no guidelines for reporting and disseminating information made public under

the reporting provisions. In ISS'* a closely divided Supreme Court in

U.S. V. Harriss upheld the constitutionality of the Act, but, in the process

substantially rewrote the Act and considerably limited its application.

The Supreme Court's interpretation under Harriss el iminated entirely

those portions of the Act involving indirect efforts to influence legisla-

tion, and limited the Act's coverage to only direct communication with

Federal officers. The narrow reading of the \3k() Act resulted in the

Act's applicability only to those persons who actually solicited or

received money to influence legislation.

The need for lobbying disclosure legislation has also been recog-

nized by the states. Forty-eight states have some kind of lobbying

disclosure statute and over half of these contain stricter standards

than the ]3k(> Federal Regulation of Lobbying Act. Sixteen have tightened

lobbying disclosure laws or enacted comprehensive new statutes since

November of 1972. Eight state laws cover attempts to influence executive

*
branch decision making. In Massachusetts executive branch officials

must log contacts with and report gifts from agency licensees. The most

stringent of the state lobby laws is that of California, known as

Proposition Nine (or the Political Reform Act of 1974).

It is apparent , not only from the ineffectiveness of the 19^6

Act, but from the recurrent lobbying abuses, that some federal reforms

* Arizona (Chapter I98 of 197^); California (Political Reform Act of 197*1,

Proposition 9); Colorado (initiative #3 of 1972); Kansas (Chapters 353 and
35'* of I97A); Lousiana (Title 2k, 51-55 of 1972); Massachusetts (Chapter
981 of 1973); Minnesota (Chapter A70 of 197'*); and Washington (Initiative
276 of 1972).
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are needed. Currently, proposals include lobbying registration and

disclosure as well as logging. There are proposals for lobby reforms

relating to both the executive and legislative branches. Various lobbvlna

bills from the Congress include H.R. 15, the Public Disclosure of Lobbying

Act of 1975 (Rai Isback-Kastenmeier) ; S. 815, The Open Government Act of

1975 (Kennedy-Stafford); and in particular, S. 1289, the Open Communications

Act of 1975 (Kennedy-Clark-Percy-Ribicoff-Stafford).

Logging, not unlike lobbying registration and reporting, is another

avenue for acquiring more openness and conferring greater legitimacy to

the decision making process, while at the same time avoiding some of the

First Amendment problems which are inherent in the lobbying bills.

Logging avoids some of the "chilling effect" arguments which have been made

by those opposed to more stringent lobbying disclosure laws.

Specifically logging avoids the chilling effect which might be

caused by those who are afraid to contact government officials because of

the lobbying regulations. For instance, it has been argued that California

businessmen, since the passage of Proposition Nine, are afraid to contact

their legislators in Sacramento, not for fear of being exposed, but rather

from fear of inadvertently violating one of the many provisions of

Proposition Nine.

Without passing judgment on the complexity of Proposition Nine or

the reasoning capacity of California businessmen, logging would eliminate

this aspect of the problem. Logging is done entirely by the executive

branch official. The contacting individual is not required to do

anything. Thus the lobbyist or private individual does not have to
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decide whether a particular contact with a legislator or government

official should be reported or whether criminal penalties might be

imposed for failure to register as a lobbyist. Thus the threshold

question of defining "who is a lobbyist" is avoided. The executive

official has the burden of preparing a log of the contact.

Logging may prove to be a rather simple means by which improper

conduct may be discouraged. Logging does not restrict contact; it

merely records it, without making any value judgments concerning the

communication logged. The agency employee simply logs all of his contacts,

resulting in a visible pattern of the influences directed toward the

executive branch.

Our research began with an extensive examination of the legal and

constitutional issues raised by the logging bill and the broader lobbying

proposals. Also, in order to better evaluate the pragmatic Impact of S.1289,

we Investigated the logging procedures of four selected agencies: the Federal

Energy Administration, the Federal Trade Commission, the Food and Drug Ad-

ministration, and the Consumer Products Safety Commission. The agencies

show great variation in their use of regulations and practices, resulting in

a broad range of effectiveness in lobbying disclosure.

The Consumer Products Safety Commission, for example, requires all

employees to log all contacts on "substantial interest matters" and to

provide advance notice of such contacts by means of a prospective calendar

[See Appendices E(l) and (2)]. All oral communications. Including telephone

calls, are logged after the fact [see Appendix E(3)]. The CPSC Office of
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the Secretary also maintains a log of Incoming correspondence [see Appendix

E(4)]. This "goldfish bowl" quality has not seemed to hinder the efficiency

of the agency, nor been costly to operate. As one CPSC official put it, "it's

amazing how easy it does work once you get into it. . . . It's not an awful

barrier and it gives you a certain freedom."

At the other end of the spectrum was the FTC. Although the FTC publishes

a prospective calendar, a recording of which is available by telephone, it is

limited to the activities of the Chairman. All FTC personnel are subject to

a requirement that oral contacts with non-involved persons outside the Com-

mission be recorded in memorandum form [see Appendix C(l)], but only about

75 such contacts have been reported by the entire agency over the past year

and a half. (The CPSC averages between kO and 60 a week.)

Between these two extremes lie the FEA and the FDA. The FEA maintains

no prospective calendar but does utilize a retrospective calendar to record

contacts of senior officials and requires personnel of ratings higher than GSll

to prepare "Report of Contact" forms reflecting ex parte contacts [see Appendix

B(l)]. The FDA makes extensive use of both a prospective calendar and a retro-

spective calendar to disclose contacts of a number of senior officials and

extends requirements for reports of ex parte communications to all agency per-

sonnel [see Appendices D(l) and (2)].

Appendix A provides a more detailed explanation of each agency's

procedures. Subsequent appendices are samples of actual forms used by

agency personnel in carrying out required procedures.
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Methodology of Logging: S . 1 289

In order to understand S.1289 and logging in general it is necessary

to consider six aspects of the situation:

1. What officials should record their contacts --Who?

2. What types of contacts, substantively and procedurally, should

be logged --What?

3. Contacts with whom, or what communicants should be included --With

Whom?

k. How should contact information be logged--How?

5. How should records be compiled and analyzed—Compilation and Analysis

of logs?

6. How should logs be made avai lable--Publ ication and Access?

To answer these questions we have considered the provisions of

S.I289 and the regulations and current practices of the four agencies

mentioned earlier. In evaluating the proposed answers to these questions

we have tried to l<eep In mind that the purpose of logging is to provide

the most complete record of pol icy -relevant contacts with agencies,

with the minimum of effort and disruption of the administrative operations.

Thus the logging system should be complete, simple to use, and effective.

I. Who should record contacts?

Requirements to log could include all agency employees, all above

a certain grade level, some specified set of officials, or some combination

of these. S.1289 calls for agency officials, appointed officers or employees

compensated at above the GS-l^t level [Section 560(a)(1)], as well as those

other officials designated by the agency as participating in policy-making

[Section 560(b) (2) (A)]; existing agency practices vary. The FEA utilizes

GS-ll as the cutoff. In contrast, the FDA requires only 7 senior officials.
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associate and assistant conmi ss loners , and their respective deputies to log.

The FTC's regulations would appear to require logging by all employees, as

does the CPSC, when the contact is a "substantial interest matter."

The actual practices in the agencies are not what is in the regulation

books. In the FDA, although the regulation would indicate that all officials

should log, only Bureau Directors and management levels are recording. In

the FTC where logging procedures have been in existence for one and a

half years, only 75 contacts have been reported.

At the moment it appears that the determination of who should log is

variously defined even within the same regulations. The consequence is

a reduced usefulness of the logs for lack of knowing how broad a given

agency's interpretations might be. The guidelines in S.I289 requiring

those above GS-l'i and Others defined by agencies provide some uniform

basis for interpretation. Under a similar standard the PEA reported that

they were not overburdened. In fact, they increased the number of individuals

required to log by reducing the cutoff level from 6S-I4 to GS-I I in

September of this year.

2. V/hat types of contacts should be logged?

Types of contacts may be distinguished in terms of their substantive

or trivial nature, and in terms of the means or forms of conveyance of

the communication— in person, by telephone, or by mail. Our basic premise

in this situation is that when in doubt, contacts should be logged through

the most efficient system possible. Logging of contacts is required where

the matter is the subject of agency proceedings such as rulemaking, orders,

adjudications, and other important agency actions and policy issues with

the exception of written communications routinely available to the public.

Agencies have taken varied approaches as to what must be logged. The

FDA requires recording of all significant events including meetings, conferences,
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seminars, social events sponsored by the regulated industries, and speeches.

Telephone conversations are not required to be logged although some officials

do. It was reported that after taking the option to log phone calls

such FOA officials were "now receiving less phone calls and more letters."

Written communications, needless to say, are not published as records on

the FDA retrospective calendar.

The FEA and FTC have somewhat similar standards. They are not required

to record routine matters or inquiries such as requests concerning the status

of a matter, when actions may be taken, or the availability and location of

public information concerning a matter. Both require logging of oral contacts

in person, by telephone, or otherwise when there is a communication from a

"non-involved person." The FEA definition of a non-involved person is very

similar to the FTC's:

A non-involved person is one with whom contact would normally not be
made in the routine handling of the investigation or case and includes,
but is not limited to, a Member of Congress or his staff, an official
of another government agency or of the Executive Branch and any other

person in public or private life not directly involved in the matter.
It does not include an official or employee of the Commission or a

person outside of the Commission with whom an employee would be expected
routinely to communicate in the normal course of handling a matter.

Examples of those who would not be considered a non-involved person include
a person under investigation, an informant In an investigation, a party
or witness to a proceeding or the attorney for such a person.

An interesting interpretation of what is logged which cuts through

the verbage was given by a FTC employee. "Only if the communication is

posed in a manner such as 'buttonhol ing' would the employee be required to

log." This Is probably a subjective matter with each employee and demonstrates

that any definition will be subject to interpretation by those who use it.

The CPSC requires not only logging, but detailed summaries of all meetings

and telephone conversations Involving "matters of substantial interest" before

the Commission. Contacts, according to Chairman Richard Simpson, are recorded

when "... pertaining In whole or in part to any issue that as a minimum is
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likely to be the subject of a regulatory or policy decision of the Comnii ssion."

(Statement of CPSC Chairman Richard 0. Simpson to the Senate Administrative

Practice and Procedure Subcommittee, April ]k, 1975).

Chairman Simpson's statement reflects the goal of attempting to

identify contacts relating to the policy process. While each agency

ultimately will do some self definition of what should be logged, the bill

should make clear the basic requirements of what subject matter contact triggers

the logging mechanism. The language of S . 1 289 specifies matters which

are the subject of agency proceedings, other important agency actions or

policy issues, as criteria for the subject matter. The breadth of this

provision is sufficient to avoid a narrow interpretation which might avoid

sufficient logging. S.1289 exempts "written communications routinely available

for public inspection." If an agency retains a letter it becomes part of

their agency records, and is therefore subject to inspection under the

Freedom of Information Act. A problem with gaining acces to letters through

the FOIA is the fact that a person cannot request all agency correspondence,

but must request with reference to a specific matter or document. Where

correspondence is not indexed it becomes very difficult to make a specific

request unless the requesting person has knowledge, prior to his request, of

the existence of the document. Since this is usually not the case, an index

in the form of a log such as the CPSC's would facilitate access.

Our research on the FDA showed that letters were used more frequently

when an official began logging phone calls as well as in-person contacts.

The FDA does not require that written correspondence be logged, and a loophole

is therefore provided. To prevent the subversion of the purpose of the

logging provision, namely full disclosure of policy communications with agencies,

written communications should be included.
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3. Co(miunicants--contacts by whom?

The coverage on S.1289 is appropriately broader than agency requirements

and combats the possibility of missing some of the most dangerous areas for

potential sbuso. S.1289 covers all "persons outside the agency" while three

of the agencies examined reco-d contacts with "non -involved persons" only.

They do not log contacts with one "with whom an employee wo(jld oe expected

routinely to communicate in the normal course of handling such a -natter,

such as a person undar investigation, an info-mant in an investigation, a

party or witness to a proceeding or the atto'-ney for such person, informant,

party or witness." The limited definition of who is a communicant may explain

why the FTC has had only 75 'contacts in a year and a half of logging.

We feel that it is often precisely the contacts of thoss involved in

an agency action which should be logged. The charge that many regulatory

agencies are "captured by those they regulate" is exactly the type of problem

which the involved person distinction would perpetrate.

Take for example the actions cited by Henry Geller, former Counsel for

the FTC. He notes that after the formal hearing stage an informal hearing

is continued as representatives of the various trades or industries involved

make their supporting fav;ts or counter arguments known to the FCC Commissioners.

Under the involved person exception these contacts would not be logged. Yet

Geller notes the one-sided nature of these contacts. Given the time and

cost involved in maintaining contacts, public interest groups and citizen

groups, who can often testify at rulemaking hearings, cannot continually

monitor intra-agency activities. Industries can and often do perform such

monitoring, as Mr. Geller points out in the case of a rule on pay cable TV.

When the industry learned of the impending FCC decision, some time after the

hearing stage, their representatives made a last minute lobbying effort
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to reverse the FCC's tentative, but not formally announced decision. Thus

only some of those originally involved in the hearing process took part in

these "informal hearings." It is exactly this type of lobbying which logging

should disclose. Therefore the non -involved exemptions should not be allowed.

It also appears that part of the confusion on this issue stems fro.-n

the extension of the notion of ex parte conmuni cat ions from a non-involved

person in a judicial proceeding to a broader policy making context. Judicial

decisions, while they may ultimately affect large numbers of people, are

directed at specific parties. Legislative or policy decisions are intended

to affect general categories of persons or organizations. It is a mistake

therefore to transfer the notion of a non-involved party in a judicial

proceeding to a context where it is the actions of the involved persons which

should be the predominant focus of logging.

S.I289 exempts from logging contacts from communicants who provide

incriminating Information under an assurance of confidentiality either

explicit or implied, persons subject to criminal enforcement or their

counsel, a government official providing an intra- or inter-agency

memorandum, and communicants who might suffer immediate and substantial

competitive injury or whose disclosure of contact might lead to serious

financial speculation.

Total exemption from logging of even the existence of these meetings

provides a potential loophole. Agencies may interpret an inordinate

number of meetings to be among those excepted. Although the exemption is based

on the communicant, the characteristics are similar to certain exceptions

to the Freedom of Information Act. There is however a basic difference.

Logging only speaks to the occurence of a meeting while the FOIA protects the

substance of a document in government possession. There is little detriment

in compelling the logging of the existence of the contact and allowing the
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official recording It to enumerate one of the FOIA exemptiois as a reason for

not listing the subject or providing a summary of the meeting. This would

serve to identify individuals who may hold an unreasonably large number

of secret types of meetings and would avoid circumvention of recording by

broadly construing the exemptions. Further, the subject matter of the

contact could be recorded and placed in a non-public file under a claim of

the FOIA. This procedure could protect any necessary confidentiality and

allow the courts to determine if there is an abuse.

The recording of this type of meeting is similar in nature to the logging

of closed meetings which has been carried out by the CPSC and the FDA.

Presumably some of those closed meetings regarded matters which If put on

paper would be subject to the FOIA and which may have involved persons who

would cause the operation of the exemption in S.1289.

It is therefore suggested that S.1289 should not exempt any meeting

from logging because of the conmunicant and the subject matter he discusses.

A summary of the meeting can be withheld from public view but allowing the

official not to record at all may encourage failures to record in legitimate

circumstances.

Even though logging of who ca-nmunicates with the agency may not stop

Improper contacts it can have sone positive effects on the functioning of

the agency. For exaoiple, the FEA has been criticized for an excessive

dependence on contacts with industry. This type of criticism could not have

been made, nor would the agency have been forced to re-arrange its priorities

if some type of log was not available to inform the public ot the identity

ot those with whom the agency was meeting.

k. What should the logs contain --What information logged ?

In considering the agency approach to what information should be logged,

it appears that the entries are rather uniform, and essentially the same type



245

14

of information is required. S.1289 provides that the following information

be recorded for ?ach written and oral communication:

(b)(1)

(i) name and position of the official who received the communication;

(ii) the date upon which the communication was received; (iii) an

identification, so far as possible, of the person from whom the

communication was received and of the person on whose behalf such

person was acting in making the coTinuni cat ion; and (iv) a brief summary
of the subject matter or matters of the communication, including
relevant docket numbers if known.

The CPSC requires a "meeting summary" for face to face meetings and

telephone conversat io;is, which set forth in writing details of all

substantive matters relevant to the Agency and also any decisions made or

conclusions reached regarding substantial interest matters. An example

of this meeting summary is in Appendix E(3).

The FEA Report of Outside Contact Form includes the identity of the

application, petition for redress, appeal. Interpretation request, investigation

or enforcement proceeding involved; the name of the person from whom the

communication was received; the place or method of communication; a brief

summary of the contimunication; and the name and office of the person

completing the report of contact.

The FDA maintains both a retrospective calendar and post-contact memoranda

in the form of "meeting summaries'.' [See Appendix D(l)]. The retrospective

calendars are maintained by the same senior officials who maintain the

prospective calendars [See Appendix 0(20]. These retrospective calendars

include all meetings (open and closed) with persons outside the federal

government, except telephone conversations, which are, however, increasingly

included at their own option by individual FDA officials. Also included

are other "significant events" (meetings, conferences, seminars, social events

sponsored by the regulated industry, and speeches). Entries on the retrospective

calendars include the date, the person involved, and the subject matter involved.
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The FTC employs a very brief Record of Outside Contact form. This

log merely requires the identification of the proceeding involved (including

any file or docket number), identification by name and title of the outside

person and agency en:iployee involved in the contact, the date and time of

the contact, and a brief description of the subject discussed [See Appendix C(l)]

All of the agencies have relatively brief forms, which take approximately

two to five minutes to complete.

In calling for a "brief summary of the subject matter" S.1289

raises some confusion. The summary of a meeting, ds discussed above,

has specific meaning in certain agencies. We assume that S.1289 is calling

for a "brief statement of the subject matter."

In considering the content of logs, the basic function of logging is

the central consideration. That goal should be to make available useful

Information to the public. The logs of the agencies examined are very

brief—usually two sentences summarize the subject matter. The principal

question related to content is the length of the summary of subject matter.

Some summary is necessary to allow citizens to know what the meeting was

about. Just knowing that a meeting occurred is not adequate. Also, indexing

by tooic would be difficult without a statement about the subject matter of

the meeting.

In examining the logs of the four agencies we found wide variation in

the depth of the statement of the subject. The statement should be as

specific as possible, S.1289 calls for the docket number. We presume

this would include the bill number when an Executive Branch employee is

contacted regarding legislation under consideration in Congress. The

statement of the subject of the meeting Is crucial to an effective

indexing of agency contacts in terms of Issues or agency actions.
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Since the bill states that the log will contain a "brief" sum-nary it

is unlikely that officials will be too verbose. With regard to content it

is important to relate the suggestion that no exceptions be made to the

requirement to log the occurrence of a meeting. The exceptions in S.1289

take effect according to the identity of the conmunicant, as indicated

earlier. In these cases, there is no record of the meeting under the Act.

We suggest that a record be kept of the occurrence of the meeting and the

exceptions be applied merely to the summary of the subject of the meeting.

Rather than having no record at all there will be a record of a meeting

in which the person logging claims an exemption as a reason for not

including the brief summary of the subject matter or matters of the

communication. This technique would allow protection of sensitive

conversations yet provide a record to protect against possible abuses by

giving no excuse whatsoever for not recording at least the occurrence of

a meeting.

5. How should the records be compiled?

Compilation is a question distinct from indexing, which is treated in

the next section. Compilation is a question of where and when logs are

to be stored and recorded. Under S.1289, compilation procedures require:

"(c)(1), the records of communications required to be prepared under

subsection (b) of this section shall be prepared and, unless excluded

under clause (2) of this subsection, furnished for inclusion in a public

file within five working days of the receipt of the communication." The

basic agency procedures are as follows:

The FTC provides that the record be placed in the file for that matter

and then made part of the Commission's public record when the public record

of the matter is established.

The CPSC provides that a meeting summary or notice of cancellation of

the meeting must be submitted to the Office of the Secretary within 20 days
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after the meeting for which the summary is required.

The FDA has two places where their logs are kept: They have administrative

files, in which the meeting summaries are l<ept; the retrospective calendar,

which includes activities of senior officials and their deputies. Is maintained

and published together with the prospective calendar. The retrospective

calendar is published weel^ly, showing for the previous week all meetings

not previously listed on a prospective calendar.

The FEA rules provide that the records shall be placed in appropriate

subject matter or case files, depending on the nature of the proceeding to

which they relate. Such records are, however, maintained separately from

the material upon which the Review Committee may rely in reaching a final

decision.

The compilation procedures provided by the bill are sufficient, but

there is one suggestion which we think is useful. Presently Section 560(d)

provides that "Such materials shall be submitted, and updated, the first

working day of each week..." Where agencies use public calendars as their

logging device there should be some provision that if an item on the

prospective calendar was not included on the calendar for that week,

it should be included retrospectively on the next calendar. An example

of this procedure is that ncyw followed by the FDA in publishing its

prospective and retrospective calendars.

6. How should logs be made avai lable-- indexing and access?

Perhaps the most crucial aspect of logging is usability and availability

to the public. It Is one thing to say that certain oral and written

communications must be logged, yet another to make the information publicly

available in a useful form.

The agency reading rooms are the location of the existing logs. Generally

our researchers encountered helpful people to direct them to the files.

However, the files were not always readily usable. Even If the Information
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is there one has to know precisely what one is looking for. If a person

does not know how the material is indexed then they cannot find the

information even if it is pjblic--an informational Catch-22. Effective

indexing is crucial to logging and even the agencies with effective logging

regulations do not have adequate indexing.

Briefly, the publication and indexing procedures in the agencies is

as fol lows:

The FEA merely provides that the records are made part of the public

record, if and when a public record of that particular matter is established.

A central index for the meeting list is routinely published twice a month

and is located in the Office of Public Affairs Freedom of Information Act Office.

The FEA, not unlike the FDA and CPSC,log their calendars in chronological order.

None of these agencies has had this logging procedure in effect for

a sufficient length of time to render the present system unworkable; however,

after a period of years this information will remain buried and out of

reach unless one knows the exact date of a particular contact that he was

interested in.

In the FOA, prospective and retrospective calendars are available to

the public and are located at: the Office of the rfearing Clerk; the Office

of the Assistant Commissioner for Public Affairs; a central location in

each bureau, field office and at the National Center for Toxicological Research.

For the CPSC the files are maintained in the Office of the Secretary for

public inspection. There are 50 to 60 meetings listed every week. Meeting

summaries of meetings are also available for public inspection, subject to

the Freedom of Information Act. Again, the information is listed chronologically,

and, generally, one has to know what contact he is looking for and when it

occurred in order to find it. It should also be noted, however, that the

CPSC has a mailing list of over 3.500 persons who receive their calendar, in
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addition, at least some offices within the CPSC, including that of the Office

of the Secretary, maintain for public inspection logs of all correspondence

received. The actual correspondence is then subject to requests under

the Freedom of Information Act procedures.

The FTC's records are kept in the Office of the Secretary. They emplo/

an index card flHng system. The FTC has their logs indexed by the contact's

name. Since they have had only approximately 75 contacts recorded in the

past ore and a half years, it is relatively easy to flip through all the

index cards. However, if numerous contacts were logged, it would be virtually

impossible to find anything.

We suggest that S.1289 include a provision to require the promulgation

of rules for indexing logging records. Contacts should be indexed by

official, by subject, and by date. If a central analysis unit is developed,

contacts should also be indexed by communicants. After the system has been

in operation a coherent listing of subjects should be developed. We feel

this is an important aspect of the bill which the Ad.ninistrative Conference

should evaluate.
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Enforcement

One of the most crucial elements of any lobbying reform is

enforceability. Lack of enforceability has been the cause of much

concern after the failures of the 19'<6 Act. In the words of Deputy

Attorney General Harold R. Tyler, Jr., in testimony given before the

Senate Committee on Government Operations on May 15, 1975, enforcement

of the 19')6 Act by the Justice Department was reduced to "promoting

voluntary compliance." The result of such voluntary enforcement

requests was, in Mr. Tyler's words, an "unimpressive record."

None of the four agencies analyzed have any formal enforcement

mechanisms. and report no known serious violations of their regulations.

The FDA and CPSC have, however, utilized a comparison of prospective

calendars with post-contact reports to police conformity with the

requirements for post-contact reports. Other than this, enforcement

within the agencies has apparently been left largely to informal emphasis

given to contact disclosure by the various heads of agencies.

The fact that this type of informal enforcement has not been

uniformly successful is best illustrated by the FTC file of outside

contact reports. For a period of about a year and a half, the file

indicates only approximately 75 contacts. This would seem to indicate

that some sort of formal enforcement measures and sanctions are needed.

S. 1289 provides for criminal sanctions of fines up to $1,000 and

imprisonment of up to one year, enforceable by the Justice Department. To

depend only on such criminal sanctions for effective enforcement is

unrealistic because of the difficulty in proving the scienter necessary
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for a criminal conviction, and because of tiie historical inability of the

Justice Department to enforce criminal sanctions in an area involving

concepts as vague as "important agency actions" and "policy issues."

This difficulty in enforcement might be eliminated by providing

for civil enforcement similar to that available under the proposed

Government in the Sunshine Act, S. 5- Such provisions would give Federal

District Courts jurisdiction to enforce requirements of S. 1289 by

"declaratory judgement, injunctive reliev, or otherwise," by any person,

including an individual, partnership, corporation, association, or public

or private organization other than an agency. By providing both criminal

and civil enforcement procedures, S.1289 would meet both the need to deter

willful and deliberate lawbreakers with criminal penalties, and the need

to effectively police agency personnel who might commit unintentional

violations which do not deserve harsh criminal punishment.

The public, and particularly the press is a source of enforcement

to insure the implementation of logging provisions. Our examination of

Florida's "Government in the Sunshine Law" showed that enforcement problems

were encountered with the criminal sanctions.

Another aspect considered was the extent to which public attention

and the threat of public scrutiny insured compliance. The local press

played a crucial role in publicizing government actions, particularly when

they were decided at closed meetings.

With respect to S. 1289 it is likely that the general press as well

as the more specialized trade and public interest publications will make

use of the logged information. While pressure from the public and press
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does not eliminate the need for civil and criminal penalties, it should

play an important role in the implementation of any logging regulations.



254

23

Objections to S. 1 289

Several objections are continually raised to S . 1 289 by opponents.

I. Is the burden of imposing the duty to log worth it? Who will

look at it?

The answer to this question is by nature subjective. The relative costs

and benefits of openness and administrative efficiency will be weighed dif-

ferently by different persons.

The burden imposed on executive officials does not on first glance appear

onerous. The time taken to prepare a log in the agencies that we examined

was usually less than 5 minutes. There are paper work burdens on administra-

tive officials currently which are unreasonable, but some of the burdens are

inflicted for much less important reasons than revealing to the public the

nature of the influence on the decision-making process.

As one FTC official told our researchers, the requirements for the FTC

logging procedures are "not so onerous as to cripple my ability to work." An

official at the Consumer Product Safety Commission, the agency which works the

hardest at logging, noted that "it's amazing how easy it does work once you get

into it. . . . It's not an awful barrier and it gives you a certain freedom."

In terms of cost estimates, the Consumer Product Safety Commission spent

$29,820 in fiscal 1975 to implement its open meetings policy. They have a

thorough system of logging for a prospective and retrospective calendar. The

major expense, approximately $20,000, was for printing and distributing calendars

to the 3.200 people on their open meetings list. The Commission attributes

minimal indirect costs to the agency officials to maintain their entries for

the calendar system. The agency also spent $36,000 during fiscal 1975 to
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implement the Freedom of Information Act. Again, the Commission attributes

minimal indirect costs to this- function as well.

Since all agencies have FOIA implementation units, access to logs will

already be provided. In fact, the availability of logs, including logs of

written communication, should aid both the public in specifying the objects

of Its requests and aid the agency in locating them.

As to whether anyone will use it, I have little doubt that logs will be

used. Already public interest groups, as well as business and industry groups,

are using them for agencies such as FEA, FDA, and CPSC.

We have an analogous situation In Florida. Similar objections were raised

prior to the passage of Florida's Government in the Sunshine Law. During the

past year, we have conducted an extensive study of the impact of that law. We

found the public, part icularly. the press, making use of the open meetings law.

As important in evaluating the logging provisions is the Impact of the potential

for use. In our analysis of the Florida Sunshine law, we found that the pos-

sibility that a citizen or someone from the press would attend had an effect

In itself. Officials began to anticipate what they thought citizen interest

would be. They became more responsive to the pub' ic because their actions or

positions at meetings might become known. While harder to document, city

officials did agree that the openness mandated by the Sunshine law had "disin-

fectant" impact on potential corrupt practices. Including the abuses of in-

fluence. We feel that the openness generated by logging, as by open meetings,

does make corrupt or improper activities more difficult.

There is even more direct evidence that agency logs will be used. Although

no comprehensive record is kept of how many persons look at logs, there is an

increasing interest in who agencies are meeting with. For example, the CPSC

calendar mailing list has increased from about 1,000 to over 3,500 In a year

and a hal f .

I
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2. Logging will not prevent abuses because It depends on the honesty of

the Individual to do It.
-

It Is possible that if an individual wishes to circumvent a lobbying law,

he can avoid recording. Agency regulations which grant discretion now account

for a wide variation among agencies. For example, in the FTC, only 75 contacts

were logged in a year and a half, while the CPSC had 50-60 per week.

Any law restricting conduct is, however, subject to circumvention. One

can extend the argument to say that laws against robbery real ly do not prevent

robberies. The effect of the logging law is to compel agency personnel to record

contacts in peril of imprisonment or fine. The purpose is to protect the in-

tegrity of the bureaucratic decision-making process, not to indict agency per-

sonnel nor restrict the content of discussions. While it is possible for in-

dividuals to circumvent the law, by falling to log properly, they violate a

criminal statute, placing themselves In peril of prosecution, a strong Incentive

to reveal contacts. And the existence of this Incentive will, of Itself, likely

Increase awareness of potential abuses. Our recommendation that civil enforce-

ment be available provides another mechanism to promote compliance In Instances

where criminal prosecution Is not appropriate.

Moreover, It Is the purpose of the bill not only to prevent unlawful conduct,

but perhaps also to make executive officials aware of the type of Input they

are subjected to, and broaden their scope of Inquiry. It Is Interesting to

note that the FEA, after a review of Its Initial logging, which showed a pre-

ponderance of Industry contacts, corrected their calendars by adding previously

omitted contacts with non-agency personnel. This demonstrates an incentive to

have a balanced calendar which may affect future contacts also.
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3. The existence of logging provisions will inhibit communications and

impair the constitutional right to petition and the right of privacy.

Of the types of lobbying bills being considered, logging is the one that

least inhibits communications. There is no burden placed on the person com-

municating with agencies, nor is a person's ability to communicate with the

official impaired. While there is a constitutional guarantee of free speech,

there is no constitutional right to communicatje with the government in secret,

except in certain narrowly defined areas. S.1289 considers this in its excep-

tions and would inhibit only those unprotected contacts made in secret.

k. S.I289 does nothing about influence through social contacts.

S.I289 calls for each agency official to prepare a record of "each oral

or written communication received by such official." We feel that this Includes

all significant communications, whether produced at a social function or a

chance meeting where a person affected by the act raises a matter that Is the

subject of agency proceedings, other Important agency actions or policy Issues.

The burden Is on the official to log contacts. Irrespective of the location

or context, as required by the bill.

Currently the FDA includes in their regulations that senior FDA officials

must log contacts. Including social events sponsored by the regulated Industries.

No real problems were cited with this policy. When asked his advice to FDA

officials concerning logging of social contacts, an official said It would be

to "use common sense."

CPSC also logs social or casual types of contacts. For example, a Com-

missioner of the CPSC happened to take the same cab from the airport with Ralph

Nader and later logged the contact.

Logging Is not Intended to Interfere with the social activities of public

officials or lobbyists, or other citizens. But If public business Is dis-

cussed at a social gathering, and It Is logical to expect that this would often

be the case, then the contact should be logged.
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5. Logging would divulge secret material.

Presently S.1289 provides that a contact should not be recorded at all

if a person provides incriminating information under an assurance of con-

fidentiality, or under circumstances from which such an assurance can

reasonably be implied; if the subject relates to a civil or criminal

enforcement investigation, or the counsel for someone under investigation;

If the contact is with an employee of another agency where the record of the

communication would not be available under section 552(b)(5) of this title;

or if the discussion proposes "financial or comnercial transact ion(s) where dis-

closure" of such request would result in immediate and substantial competitive

i nj u ry .

Our position is that there is no need to totally exempt recordation of

the contact in these circumstances. Therefore, the current bill does not

disclose too much but in fact should disclose more.

Necessary confidentiality can be protected by the procedure of logging

the existence of a meeting but not revealing facts publicly which relate

to matters listed above, but placing summaries of the meeting or other pur-

portedly exempt data in a confidential file. Such exempt data would usually

be the subject of the meeting but conceivably even the communicants' name

might be protected.

The distinction is important. It is possible a log would contain only

a date, name of the agency official, and. place.. The ultimate result might

be to enable other officials and citizens to identify an official who might

be using exemptions as a shield to avoid thorough logging and request con-

fidential summaries under the FOIA. Without such a provision, no record of

the secret meetings would exist as a basis for evaluation. Also, the public
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record of a meeting whose subject or communicant is not recorded may provide

the basis for obtaining substantial matter improperly labeled confidential.

For example, if a citizen were aware of a meeting about which he wished to

receive information, he could identify the confidential files through the

log; the materials could then be requested under the FOIA to determine the

propriety of confidentiality.

6. S.I289 is too vague.

The criticism that S.1289 is vague has also been raised. This is a

(problem inherent in defining what is important and tn the degree to which one

is committed to the policy of openness inherent in S.1289- ''^here will always

be disagreement over what is important in agency decision-making. S.1289 states

that matters dealing with agency proceedings, other important agency action^.

land policy issues are subject to logging. This is a sufficiently inclusive

istandard. We feel that when in doubt agencies should log. The trade-off

in logging too much, i.e., some things that may hot be important, is increased

ladministrative cost. As noted earlier, this appears to be minimal. There

imay be a cost to some communicants, as noted in the FDA situation where an

official received more letters after he began logging meetings and phone calls.

Yet we feel that there is no harm done in exposing the fact that a person

exercised his constitutional right to express his interests to the government.

The cost in logging too little, in limiting the officials responsible for

logging, the communicants or the subject matter they must log, could subvert

the purpose of disclosing important contacts.

Yet it is ultimately each official who will determine what contacts

meet the requirements for logging. His or her determination will be affected

by the commitment shown within the agency toward openness. This suggests
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some reflection on the part of members of Congress as well as high agency

officials on the need for increased citizen confidence in government. The

sponsors of S.1289 and the other lobbying bills, as well as the heads of the

CSPC and the FOA, have expressed their own commitment to increasing citizen

confidence by providing more openness in government. Logging contacts is

one important aspect of achieving that goal.

While vagueness is a problem, particularly in the context of potential

civil or criminal prosecutions, it will remain as long as there is no judicial

standard of what is important. However, a strong commitment on the part of

agency officials would do much to ensure that persons within their agency do

in fact log all their contacts which cross the importance threshold as set out

in S.1289.
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Conclusion

Logging is a workable means of disclosing lobbying contacts without

burdening private individuals. S. 1289 is a logical response to many of

the problems and abuses of lobbying; however, we suggest several changes.

First, civil penalties should be added to enforcement provisions to reduce

difficulties of criminal enforcement and increase Options for insuring

compliance. Second, there should be no major exceptions to recording

contacts. Content relating to sensitive data may be exempted and minor

matters need not be logged. Third, all communications in writing should

be logged in order to prevent the intent of the act being circumvented

by letters. Fourth, the act should mandate a systematic method of indexing

to mal<e logs accessible and usable to Citizens. Logging without indexing

would be an empty promise.

On balance S.1289 is a good bill. While it does not go as far as it

might in disclosing activities of lobbyists, it is a sensible method of

opening the lobbying process to public view. Logging will provide a basis

for evaluating the quality and nature of the decision making process. It

should also encourage officials to seek diverse contacts to present a better

record for future inquiries. At the same time the logging requirement

places no burden on the private person contacting the government.

The experience of agencies using logging indicates that the expense

is not prohibitive and inconveniences not unreasonable. The potential

benefits in terms of public confidence and an improved decision making process

far outweigh the burden. This bill, with the suggestions offered, is an

excellent beginning toward solution of the problems of lobbying.
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APPENDIX A

OVERVIEW

Initially, our investigation on the logging issue focused on •

legal research with respect to the constitutional ramifications of the

various lobbying proposals in Congress. Turning towards a more pragmatic

approach, we decided to evaluate the practical implications of S. 1289

by investigating the operation of logging procedures in four selected

agencies who already had regulations in effect. The four agencies

selected were the Federal Energy Administration (Appendix B) , Federal

Trade Commission (Appendix C) , Food and Drug Administration (Appendix D)

and the Consumer Product Safety Commission (Appendix E) . In evaluating

the agency procedures we found widely divergent practices and varying

levels of effectiveness.

A Z
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APPENDIX B

FEA PROCEDURES

The FEA currently utilizes both retrospective calendars and post-

contact memoranda. However, the retrospective calendars which detailed

daily meetings are maintained only for the administrator, deputy adminis-

trator, each assistant administrator and the general counsel. The calendars

list all meetings with persons from outside the FEA and "contain the date

of each meeting, the names of all participants and agencies represented,

and the general subject discussed." Retrospective calendars are prepared

on a bi-monthly basis with entries to be submitted to the Office of

Public Affairs within one week after the 15th and the end of the month.

These calendars are available on request from the FEA's public reference

room or from the Office of Public Affairs which distributes them on a

regular basis to interested persons.

Post-contact memoranda are prepared by all FEA employees from

grades GS-11 and above. (The grade was recently reduced from GS-15).

They utilize the "Record of Outside Contact Form." This form is used

for all communications, including telephone conversations, which includes

"non-involved persons expressing an opinion or viewpoint on a specific

application, interpretation, request, appeal, petition for redress,

investigation or enforcement proceeding pending before the FEA."

However, memoranda are not prepared for some communications.

Communications are exempt if they are "routine requests for information

concerning the status of a matter, including but not limited to inquiries
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regarding when FEA actions were or may be taken, the Identity of parties

or staff personnel responsible for a matter, or availability and location

of public information concerning a matter." Communications can also be

exempted on the basis of the source of the contact when the agency employee

would be expected to routinely communicate with the person from outside

the agency in the processing of a particular matter. This includes, but

is not limited to, persons such as an applicant, a person requesting an

interpretation, an appellant, a petitioner for special redress, a person

under investigation, a person charged with a violation, a party or witness

to a proceeding, or the attorney for any such person.

For those contacts which are recorded, the reported outside contact

includes: the identity of the application, petition for redress, appeal,

interpretation request, investigation, or enforcement proceeding involved;

the name of the person from whom the communication was received; the

place or method of communication; a brief summary of the communication;

and the name and office of the person completing the report or contact.

The reports are filed in the "appropriate subject matter or case file" or

in the "appropriate application and proceeding file" as the case may be.

After being filed, these reports are available through the usual Freedom

of Information Act procedures.

In order to initiate a request under the Freedom of Information

Act, it is of course necessary to have some indication of what to ask for.

Because of this practical limitation, memoranda which have been filed

without logging may be effectively hidden from the public.
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B(I) Form used to record infornlation for retrospective calendar
A-i
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APPENDIX C

FTC PROCEDURES

The FTC, although it facilitates access to the Chairman's personal

calendar by having a recording of it available by telephone, limits such

advance notice to the activities of the Chairman. The FTC maintains

no retrospective calendar. However, provisions have been made by directive

which require that "each Commission employee shall record. . .oral

communications. . .concerning investigations or cases pending with the

Commission." This requirement applies to communications with non-involved

persons outside the Commission but exceptions are provided for any "official

or employee of the Commission or person outside the Commission with whom

an employee would be expected routinely to communicate in the normal

course of handling such a matter." This is similar to the provision in

the FEA. Such contact reports are to be "placed in the file for that

matter" and "made part of the Commission 's public record when the public

record of the matter is established." The records may be available

earlier under the usual Freedom of Information Act procedures.

M-O
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C(l) Form used to record outside contacts

•
! .

•

•
 

. .-  

RECORD OF OUTSIDE CONTACT

Identity of Pending ConnlsBion Investigation or Case;

File No. or Docket No.:

Name, Title of* Outside Person \^o Made Contact:

Name, Position of Commission Employee Contacted:

Date/Time of Contact:

Brief description of subject (s) discussed:

FTC Form 6-74

A-7

Attachment

-3-
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APPENDIX D

FDA PROCEDURES

The FDA centrally compiles a comprehensive prospective calendar

which includes "all public meetings, public conferences, public hearings,

public advisory committee hearings, public seminars, and other public

proceedings of the FDA and other significant public events [speeches,

relevant non-agency activities, etc.] involving the FDA." The prospective

calendar includes the activities of senior FDA officials and their

deputies with listed information generally including designation of the

event, its time and place and the parties expected to be present. The

prospective calendar is compiled by the FDA Office of Public Affairs

covering the time period four weeks in the future. FDA personnel estimate

that the preparation of each entry requires approximately five minutes

executive time and ten minutes secretarial time, with each senior official

listing about a half dozen entries per week. The prospective calendar

is published both by mailing it to any person who requests and by

posting at the Office of the Hearing Clerk, the Office of the Assistant

Commissioner for Public Affairs, and at a central location in each bureau,

field office, and the National Center for Toxicolog ical Research.

The FDA also maintains both a retrospective calendar and post-

contact memoranda in the form of "meeting summaries." The retrospective

calendars are maintained by the same senior officials who maintain the

prospective calendars. The retrospective calendars are to include all

meetings (open and closed) with persons outside the federal government.
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except telephone conversations. Telephone conversations are increasingly

included at the option of individual FDA officials. Also included are other

"significant events" (meetings, conferences, social events sponsored by

the regulated industry, and speeches). Entries on the retrospective

calendar include the date, the person involved, and the subject matter

involved. The calendars are published in the same manner as the prospective

calendars.

The FDA also provides that a meeting summary shall be prepared for

any communication between an FDA representative and any person outside the

agency, if it "relates to a pending court case, administrative hearing,

further regulatory action or decision, or involves any other important

matter, decision on an issue or statements or advice or conclusions to

which future reference may be required as part of the administrative record."

These communications include correspondence, meetings and telephone conver-

sations. These summaries are placed in the appropriate administrative file

and are available through Freedom of Information Act procedures.

A-S
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D(') Sarnp>e of FDA Memorandu.ii of Meeting

DEPARTMENT OF HEALTH. EDUCATION. AND WELFARE
PUBLIC HEALTH SERVICE

FOOD AND DRUG ADMINISTRATION
ROCKVILLE. MAHYLAND 208S2

MEMORANDXJM OF

qp-j
""'""=

John T". Walden, Assistant Commissioner for Public Affairs

and

Roger Coleman, Director, Public Relations
Dr. Richard Dougherty, Assistant to the Executive Vice President
National Canners Association, Washington, DC

October 2, 1975

Rockville, Maryland

NCA officials asked for a meeting to discuss possible
alternatives to use of the term "filth" in referring to

unavoidable, natural contaminants in foods.

I agreed that the term was unfortunate, but suggested it

was unlikely the FDA or anybody else could direct the

press away from the term when reporting on what were,
in fact, "unavoidable natural contaminants."

I agreed to consider language suggested by NCA for use

in public statements. The proposed language is attached.

Attachment
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The term "filth" as used in this release is a technical term taken from

the law. It is not intended to conform to the general public understanding

of the word. It refers to certain natural substances which may be

included in canned foods despite every precaution possible under modern

technology. In foods packed according to standards established by the

Food and Drug Administration these frr.;ments present no health hazard and

are present in such small quantity that they usually cannot be seen and

have no effect on color, flavor, or any other important quality charac-

teristic of the food in question. It has been found almost impossible to

eliminate them entirely whether food is packed in a commercial factory or

in the home. Normally, they are in no way offensive and need cause no

concern to the consumer.
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APPENDIX E

CPSC PROCEDURES

The most comprehensive logging regulations of the four agencies

examined are those of the Consumer Product Safety Commission. The CPSC

requires prospective, calendars on meetings held between any party outside

the CPSC and any employee of the Commission, including the commissioners,

which involve "substantial interest matters" (anything on which the

Commission may have to make a regulatory or policy decision). In

addition, "meetings with outside parties where the public interest would

be served by listing on the calendar" are also included. The prospective

calendar includes both open and closed meetings with each entry including

"the probable participants, the subject mattter of the meeting, who

requested the meeting, whether the meeting involves matters of substantial

interest, notice if the meeting is open or reasons why the meeting... is

closed, the date of the meeting, and the place of the meeting." The

Office of the Secretary publishes a prospective calendar every Friday

for the following week. Weekly entries are submitted to the Office of the

Secretary on the Wednesday preceding the Friday publication date. In

exceptional cases, where advance notice is not possible, a two-track

procedure for obtaining a waiver of notice is available: personal staff

of the Commissioners may obtain waivers from their respective Commissioners,

and other agency staff may obtain waivers from the Chairman. In any case

where a waiver is given, the meeting is subsequently listed in the next

retrospective calendar. The prospective calendar is published by posting
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or mailing to persons who request it. The mailing list of the calendar

has increased from less than 1,000 a year and a half ago to a current

circulation of over 3.500.

The CPSC requires all employees, including the Commissioner, to

prepare a "meeting summary" for any meeting between agency personnel and

outside parties at which "substantial interest matters are discussed."

Substantial interest matter is defined as "any matter other than that of

a trivial nature that pertains in whole or in part to any issue that as

a minimum is likely to be the subject of a regulatory or policy decision

by the Commission, including any matter in which the agency is legally

obligated to make a decision." Both telephone calls and personal meetings

are included. The meeting summaries set forth "in writing details of the

essense of all substantive matters relevant to the Agency, especially any

Batter discussed which was not listed on the public calendar. . .any

decisions made or conclusions reached regarding substantial interest matters."

Within 20 days these meeting summaries are submitted to the Office of the

Secretary where they are maintained in chronological order, available

for public inspection. In addition, at least some offices within the

CPSC, including the Office of the Secretary, maintain for public inspection

a log of all correspondence received. The actual correspondence is availa-

ble upon request, subject to the Freedom of Information Act.

Despite the extensive and complete logging activities of the CPSC,

the cost of its procedures is not excessive. In response to questioning at

Senate Oversight Hearings, the Commission provided figures indicatirrg that

the total cost of their prospective and retrospective calendar system
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(the major part of their logging activities) was less than $30,000 for

fiscal 1975. Approximately $25,000 of that was spent for the actual weekly

printing of the calendars.

A-
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E(l) Form used to record information for prospective calendar

Please list Information for the Public Calendar In the order suggested below,

and send It by mall, messenger envelope or Telecopy to the Office of the

Secretary, Room 1025, 1750 K St. ,(202) 634-7700. Notices must be In OS by

noon VJednesday ; the Calendar 1s published on Friday, and the seven day notice

period starts upon publication. Please answer all the questions.

(date of meeting (name of CPSC partlcipdnt(s), office/bureau)

Meeting with

'

(name , affiliation of outside party)
'

to discuss
'

(topic--please be clear and sufficiently detailed)

The meeting is being held:

(location and time of meeting)

It was requested by: \

Further information available from:

name, phone number of CPSC host/contact person

"Substantial interest matters" will /will not be discussed.

(If yes, seven days advance notice is necessary; emergency approval for short

notice is available only from the Chairman's office)

The meeting is open / closed . (If closed, please explain below;

except under certain conditions, clearance may be required by majority vote of

the Commissioners)

Additional Information?

(space restrictions. Federal Register
notice required?, etc.)
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E(2) Sample of calendar A-I7

CPSC PUBLIC CALENDAR
-5-

MEETINGS . . .(Cont.)

September 17

General Counsel Michael Brown, Robert McAfee and Victor Petralia, Denver

Area Office, Bessie Draper and Ken Rashid, Bureau of Information and

Education meeting with the Governor of Utah and heads of departments and

state agencies to discuss the state's role in protecting consumers from

hazardous products . Mr. McAfee arranged the meeting; it is in the

Governor's Office in Salt Lake City, at 9:00 a.m. For additional infor-

mation, call (303) 837-2904. (N)

* Marilyn C. Bracken, Bureau of Biomedical Sciences, attending a seminar
on animal resources for large scale extramural programs of the National

Cancer Institute (NCI) sponsored by NCI; Conference Room 9, Building 31,

National Institutes of Health, at 10:00 a.m. For additional information,
contact Dr. Bierbower, (202) 245-1445. (N)

September 17-17

*
Georg S. Maisel and Michael Gidding, Bureau of Biomedical Science, and

Robert Poth, Bureau of Compliance, attending a seminar on child-resistant

packaging sponsored by the American Society for Testing and Materials, at

ASTM, Philadelphia. For additional information, contact Mr. Gidding,
(301) 496-7906. (N)

September 17-18-19

Alex A. Labonski, director, William R. Berbaum and Anthony Merolis,
New York City Area Office, meeting with the Commonwealth of Puerto Rico

Department of Consumer Affairs, and Economic Development Administration,
and with manufacturers, importers, distributors and retailers to discuss
an overview of CPSC with major emphasis on violations uncovered by DACO ,

and corrective actions to be taken . The meetings are in San Jaun,(9/17),

Mayaguez,(9/18), and Ponce, (9/19), and were requested by the Commonwealth
of Puerto Rico. For additional information, call (212) 264-1125. (S)

September 18

* Alan M. Ehrlich, Office of Standards Coordination aid Appraisal, meeting
with Dennis Dix and Ed Mentz, Outdoor Power Equipment Institute, to

discuss the mower industry position on Consumers Union's recommended power
mower standard . OPEI requested the meeting; it is in the Sixth Floor Hear

room, 1750 K Street, at 10:00 a.m. For additional information, contact
Mr. Ehrlich, (301) 496-7606. A similar meeting is scheduled for mid-
October. (S)

Commission Chairman Richard 0. Simpson speaking at a dinner meeting of
the San Francisco Chapter of the Financial Executive Institute on
"CPSC - An Overview"; St. Francis Hotel, San Francisco. (N)
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CPSC PUBLIC CALENDAR
-6-

MEETINGS. . .(Cont.)

Carl W. Blechschmidt, director. Office of Product Defect Identification,
speaking at a luncheon meeting of the Systems Safety Society on "Section
15 Procedures of CPSA,"at Hogates, Washington. For additional information,
call (301) 496-7631. (N)

September 19

Lacy B. Ward, director, Philadelphia Area Office, meeting with George A.

Fioto, Noxell Corporation and Philip Reiss, legal counsel for Noxell, to
discuss FHSA labeling requirements for denture cleaner . The meeting was
requested by Mr. Keiss; it is held at the Philadelphia Area Office at
1:30 p.m. For additional information, call (215) 597-9105.(3)

Commissioner R. David Pittle meeting with Norman Pugh, Sears, Roebuck &

Company, to discuss investigation of consumer attitudes toward cost-benefit
for safety standards . Mr. Pugh requested the meeting; it is .n Commissioner
Pittle's office, 1750 K St. at 10:00. For additional information, call
(202) 634-7726. (N)

September 20

Sidney F. Ascher, New York Area Office, participating in a panel discussion
on "Toy Safety - Update of Rules and Regulations" sponsored by the American
Society for Quality Control, Metropolitan Section. The meeting is at
Middlesex County College, Edison, New Jersey, at 11:00 a.m. For additional
information, call Mr. Ascher (212) 264-1370. (N)

Jeek of September 21-27, 1975

leptember 22

Dr. Robert M. Hehir, director. Bureau of Biomedical Science, meeting with
Ralph Engels, Chemical Specialties Manufacturing Association, to discuss
the Commission's product i ngredient survey . Mr. Engels requested the
meeting; it is in Room 456, Westwood Towers Building at 10:00 a.m. For
additional information, contact Ann Hamann, (301) 496-7937.(5)

Donald R. Mackay, Office of Standards Coordination, attending the annual
meeting, American Ladder Institute, to review and discuss CPSA and CPSC .

The meeting is in Boston. For additional information, contact Mr. Mckay,
(301) 496-7511.(5)

eptember 22-23

Commission Chairman Richard 0. Simpson and other CPSC staff meeting with
six members of the Canadian Parliament to discuss CPSC . For additional
information, contact George Smith, (301) 496-7621 .XN)~
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E(3) Sample of Meeting Log

A-18

LOG OF MEETING <-

SUBJECT : Procedures for Economic Impact Studies

DATE OF MEETING : August 5, 1975 PLACE: WTB - Rm 533

LOG ENTRY SOURCE : Walter R. Hobby, Director, BEA

COMMISSION REPRESENTATIVE: •

r I

Walter R. Hobby, Director, BEA

NON-COMMISSION REPRESENTATIVES ;

Thomas Hopkins, Council on Wage and Price Stability
John Morrall, Council on Wage and Price Stability
Bob Coleman, GAO

SUMMARY OF MEETING ;

Thomas Hopkins and John Morrall, Council on Wage and
Price Stability were provided an orientation to the processes
by which BEA conducts economic studies and there was a general
discussion of the situations under which we will furnish copies
of our studies to the Council. It was agreed that in general,
impact studies of major regulatory actions would be furnished
to the Council at the time they are sufficiently complete to
be released.
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E.(k) Sample of Incoming Correspondence Log A-19
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APPENDIX

Exhibits

LOGGING COMMUNICATIONS ON MATTERS

UNDER INVESTIGATION

/ Exerpt from '^Removing Political Influence
from Federal Law Enforcement Agencies,"
American Bar Association, 1975, pp. 41' ^3 /

Logging Communications on Matters Under Investigation

A former special counsel to a President recommended
that all divisions of the Department ofJustice be required to

keep records and disclose all requests and contacts they
receive fron non-involved third parties, including the White
House, Congress and others. This recommendation was
based on his experience in the early 19()0's. He described his

functions as special counsel as being wholly unhke those

performed by John Dean and Charles Colson, both of whom
were heavily involved in law enforcement and intelligence
activities.^*

The panel of the National Academy of Public Adminis-

tration found numerous abuses of government power in a

host of activities engaged in by White House personnel. To
the panel this was a violation of equal treatment under the

laws as to individuals against whom or for whom certain

activities were directed. The panel felt that legislation alone

cannot guarantee against such occurrences. It concluded:

"The essential ingredients lie in the integrity and
the sense of public interest of the President and
his apj)ointee; these can hardly be assured

through legislttion. Hut it is jwssible that more
effective disincentives and safeguards against the
abuse of government powers could be built into

the svstem.

"The panel recommends that generally the Presi-

dent, his staff, the Executive Office, and the
heads of government agencies refrain from par- 4i
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ticipatinji: in cases involving? individuals or specific

institutions, but rather concentrate on the policies
and criteria jfoveming such cases and rely upon
the operating agencies to apply them."**

One former Department of Justice official felt that ex

pai*te calls involving a matter or case under investi>;ation

represent one of the most dantrerous threats to the inteprity

of the administration of criminal justice.

"I think that the agencies and the proper people in

the Department need this protection, that when

they are contacted by people on an ex parte basis

(in the government or out of it) they need this kind

of protection against any subsequent attacks. I'd

go one step further, if you're going to go that far.

It should be exposed to the Freedom of Informa-

tion Act, that's how strong I feel about the thing.
"

He felt that the head of the Department should be

required to issue detailed rules and standards spelling out

how logs should be kept, under what circumstances, and
how they would be stored. He said the knowledge that the

log was being kept would probably reduce the number of ex

parte contacts.*®

A former U.S. Attorney was emphatically in favor of

the desirability, and indeed, the necessity of such a log.

While he was U.S. Attorney no discussion was had concern-

ing a case with anyone except the attorney of record. His

practice had been to move the case up to the number one

priority on the docket if intervention was attempted
through calls or communication.*'

There is clear evidence that the attempted cover-up of

Watergate involved contacts from White House personnel
to key figures in its investigation and prosecution. The Act-

ing Director ofthe FBI was given materials by highly placed
White House personnel and told that they were "political

dynamite." Although he received no specific instructions he

thought he was being told to destroy the materials, an act he

performed in his home.**

During the investigation of the Watergate break-in

personnel of the White House were present during FBI
interrogation ofemployees of the Committee to Re-elect the

42 President.**
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The Special Committee believes that all contacts in-

itiated from the outside with Department ofJustice person-
nel concerning a criminal matter under investigation or in

the judicial process should be lo^^ed and rei)()rted in the

I)<*partnu'nt. The Cornniittee ^rave careful considcratittn io

limiting the lo^'pinp requirement to contact from the White
House. The Committee rejects such a limitation. A lo^^^nn^

recjuirement loses its force if exceptions are made for par-
ticular groups.

The Committee also considered exempting attorneys of

record and the media from the lojrpnp recjuirement. The
Committee also rejecte<l this limitation. The effectivene.ss of

a lop: is diminished by any exceptions. The Committee was
sensitive to the suggestion that a logging requirement as to

the media could provide a chilling effect on investigative

reporting. The Committee does not agree. Federal pro-
secutors are now prohibited from publicly discussing pend-

ing criminal matters. The Committee is recommending that

release of investigative materials should be prohibited ex-

cept as provided by statute.**^ Thus if leakage occurs it will

be in violation of professional ethics or the law and probably
would not be reported in a log.

The basic purposes of a log — 1) to put all those who
contact Department personnel on a criminal matter on
notice that it will be logged and 2) to protect Department
personnel from any connotations of wrongdoing — can be
met only by making the log as to contacts initiated from
outside the Department all-inclusive.

The requirement that the contacts be initiated from
outside would exempt only those contacts where the initial

contact had been made by Department personnel, e.g., a

previously contacted witness who calls in for instructions as

to his appearance.

The Committee believes that disclosure of the log to

appropriate committees of Congress provides an incentive

to individuals who might otherwise call for improi)er pur-
poses to reconsider their action. The Committee is limiting
the disclosure to congressional committees because of the

potential dangers to the integrity of the criminal process and
the rights of individuals who might be under investigation.
The Committee is further recommending, for these reasons,
that the Attorney General may limit the disclosure to such
committees. *'





UNITED STATES CIVIL SERVICE COMMISSION in «piy PLost .efer to

WASHINGTON, D.C. 20415

November 10, 1975
too-ktekke

Honorable Edward M. Kennedy
•

.

-^
•

Chairman, Subconnnittee on

Administrative Practice and Procedure
Connnittee on the Judiciary
United States Senate

Washington, D.C. 20510

Dear Senator Kennedy:

Your letter of November 4, 1975, asks for the number of Federal employees
covered under the definition of agency official in S.1289 and for informa-
tion on whether this definition would include all Federal employees in

policy-making and decision-making positions.

We assume the definition is intended to cover all employees in grades 15

and above in the General Schedule, those compensated at equivalent rates
under other pay systems, and Executive Schedule employees. Approximately
42,400 full-time executive-branch employees fall into these categories.
Although these categories would cover most Federal employees who make

policy and important decisions, they would also cover a great many who
do not .

A large proportion of the executive-branch employees at levels equivalent to

GS-15 and higher are scientists, engineers, physicians, and other profes-
sionals whose jobs are completely outside the scope of S.1289. Requiring
all of these employees who have no policy-making responsibility^ to report

any communication they receive on "important agency actions" /^paragraph
(b)( l)(B)_7would be burdensome and unproductive. In addition, this require-
ment would produce such a mass of records that any evidence of improper
influence would literally be buried in a mountain of notes on trivial
communications. We suggest, therefore, that your definition be narrowed to

include only those employees whose jobs could make them the target of pressure
from special interests.

If I can be of further assistance please write again.

Sincerely,

,'-0' \y. <\ V\<< -

Robert E. Hampt
Chairman

ton \

THE MERIT SYSTEM—A GOOD INVESTMENT IN GOOD GOVERNMENT

(287)





U.S. CONSUMER PRODUCT SAFETY COMMISSION

WASHINGTON, D.C. 2G207

JUN 1 6 ^975

Honorable James O. Eastland
Chairman
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

This letter is in response to your request for comments
of the Consumer Product Safety Commission on S. 1289, a bill

"To amend chapter 5, subchapter II of
title 5, United States Code, to provide
for improved administrative procedures."

The bill would prescribe requirements for the maintenance
and disclosure of records of communications between federal
agency officials (compensated at the Executive levels and
GS-15 and above) and outside parties. Records of communica-
tions would be categorized according to the prescribed form
of disclosure, i.e., full, summary, or internal. Full dis-
closure would be required for records of communications
involving formal agency proceedings. The nature of communica-
tions involving policy matters or internal agency proceedings
would be disclosed to the public in summary form. Records
of communications involving activities during preadjudicative
stages of enforcement proceedings would be maintained only
within the agency to protect the privacy of parties who are
subjects of such actions.

The Commission strongly supports enactment of S. 1289
which it views as a long overdue effort to restore public
confidence in the federal regulatory process. The Commission
would, however, suggest consideration toward expanding the

provisions of the bill in certain respects.

The bill would provide that the requirement for main-
tenance of records of communications with outside parties
be applicable only to federal agency officials compensated
at GS-15 and above and those compensated under the Executive
Schedule. The Commission's proposed and interim meetings
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290

- 2

policy (39 FR 37780) , which generally parallels the provisions
of S. 1289, does not specify, by grade or otherwise, which

officers or employees are required to maintain records of

communications. Instead, the policy's requirement for

records of communications between Commission personnel and

outside parties is dependent on the nature of the meeting.

Preparation of detailed svimmaries is required for all meetings
and telephone conversations involving "matters of substantial

interest" before the Commission, i.e., those pertaining in

whole or in part to any issue that at a minimum is likely to
j

be the subject of a regulatory or policy decision by the Com-

mission. Further, under the Commission's proposed and

interim procedures for disclosure or production of in-

formation under the Freedom of Information Act (39 FR 30298) ,

such summaries and all incoming as well as outgoing correspondence
are on file and available for copying or inspection. If a

distinction is to be made in the bill as to which officers or

employees are to maintain records of significant communica-

tions, the Commission suggests that such be based not on

grade level, but rather, on the officer or employee's role

in making or recommending decisions on matters before an

agency. Anyone with more than a minimal - role in the decision

making process should be subject to the recording provisions.

The Commission's meetings policy further provides that

virtually all meetings between Commission personnel and

outside parties be open to the public, with the exception of

those involving trade secrets or proprietary information.

Meetings involving "matters of substantial interest" before

the Commission must be publicized in the Commission's "Public

Calendar" in advance of the scheduled meeting date. While

the bill requires the maintenance for public inspection
of a prospective and retrospective calendar by officials

compensated under the Executive Schedule, no provision is

made for publicizing other meetings or for opening any

significant meetings to the public. The Commission believes

that its "open meetings" policy encourages public confidence

since it enables interested persons to observe, participate
in, and even criticize the decision making process. Although
the bill would require detailed summaries of most meetings
between agency officials and outside interests, the general

public, if denied the opportunity to observe meetings, may
not place full faith in the accuracy and completeness of

any such summaries. Accordingly, the Commission
believes^^

that consideration should be given to providing for "open"

meetings where significant matters are discussed with

necessary limitations such as for the protection of pro-

prietary information.
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In summary, the Commission supports government-wide
implementation of "openness" policies with respect to

meetings with outside parties and information disclosure.
Although such "openness" policies may entail some difficulties,
the Commission believes that such burden becomes trivial
when compared to the benefits of.increased public confidence.

Sincerely,

ORIGIIJAL SIGNED BY
RICHARD 0. SIMPSON

Richard 0. Simpson
Chairman

cc: Office of Management
and Budget
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SECURITIES AND EXCHANGE COMMISSION

WASHINGTON. DC. 2054}

March 12, 1976

Calendared

IIAR17 1976

The Honorable James 0. Eastland
Chairman, Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Re: S. 1289, 94th Congress

Dear Mr. Chairman:

This is in response to your request for our views
on S. 12B9, the "Open Communications Act of 1975."

This bill would amend the Administrative Procedure
Act, 5 U.S.C. §551, et seq . , to require agency officials
compensated at a level of GS-15 or above to record and

publicly disclose communications by persons outside the

agency. The bill would impose different disclosure
requirements on the various kinds of communications
typically received by agencies. Communications concerning
pending rulemaking, adjudicative or licensing proceedings
would be fully disclosed to the public. Communications
regarding "substantive policy matters" other than the

foregoing, as prescribed by regulations of this Commission,
would be disclosed in summary form, however. Finally, a

third category of requirements would apply to communica-
tions received prior to the commencement of an administra-
tive or judicial enforcement proceeding. Communications
initiated by the subjects of such actions would be recorded
and maintained within the agency but not publicly disclosed.

However, all communications from non-parties attempting to

influence agency officials during this critical period
would be fully recorded and publicly disclosed.

The question whether public disclosure of the
activities of persons seeking to influence significant
legislative or executive policy-making decisions would
serve the public interest is a policy judgment best
resolved by Congress. Having examined S. 1289 and other
bills that seek to promote this goal by imposing certain
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reporting requirements on agency personnel 1/, the Commission
has determined that S. 1289 represents the most balanced
approach for supplementing the safeguards chat presently
exist. Vie have suggested certain modifications to S. 1289
that we consider to be appropriate in view of the duplication
between the protections tnat would be afforded by this bill
and presently existing safeguards, and we recommend that
Congress pursue this bill, as modified, rather than the
other Dills on which we have commented.

The Commission's position regarding S. 1289 depends
in part on the relationship of this bill and the protections
presently afforded by existing legislation and regulations.
It thus would seem appropriate to begin our discussion with
a general description of the outside communications we receive
and the protections and restrictions now applicable to them.

The Commission, through its members and staff, is
in almost constant contact with the public. For example,
the Commission last year processed 8UU securities registra-
tion statements and 1500 proxy statements under the
Securities Act of 1933 and the Securities Exchange Act of
li*34, respectively, as well as many more applications and
registrations provided tor by statute. As a part of that
process, the staff often must communicate extensively with
registrants and applicants to assure their fullest possible
compliance witn the securities laws. Likewise, the
Commission's exercise of its responsibility to oversee the
self-regulatory scheme created by the Securities Exchange
Act of 1934, under which the national stock exchanges and
the National Association of Securities Dealers and the

Municipal Securities Rulemaking Board regulate the conduct
of their members, requires that our staff constantly be
in communication with these organizations.

1/ The Commission has submitted comments to the Senate
Committee on Government Operations on S. 774, S. 815,
S. 2068, S. 21b7 , and S. 2477. Additionally, we
reviewed H.R. 15 and H.R. 1734 and offered our
comments to the House of Representatives Committee on
the Judiciary. Copies of these comments are attached.
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In these and many other ways, the Commission must
maintain regular daily contacts with outside parties that
commonly would not be considered lobbying. The bulk of
these communications are an essential aspect of our regula-
tory function.

In order to protect the administrative process from
improper influence, the Commission in 1963 adopted a Code
of Behavior Governing Ex Parte Communications Between Persons
Outside the Commission and Decisional Employees, 17 C.F.R.
200.110-114. 2/ This Code of Behavior applies to most
Commission adjudicatory proceedings, and to all licensing
functions within the meaning of 5 U.S.C. §§551(3) and (9).
It requires that any Commission member or decisional employee
receiving any ex parte oral communication in such a pro-
ceeding that he knows to be unauthorized prepare a memoran-
dum reflecting the content of the communication and the
circumstances under which it was made. 3/ This memorandum
must be sent to the Commission's Secretary, who will place
it in the public file, send copies to all participants in
the proceeding, and inform the communicator of the Commission's
rules prohibiting unauthorized ex parte communications. £/

2/ The Canons of Ethics for Commission members, 17 C.F.R.
200.62, specifically provide that member shall at all
times comply with this Code of Behavior. Copies of
each of the Commission regulations referred to herein
are attached.

3/ The procedures relating to unauthorized written ex
parte communications, which are substantially the same
as those applicable to oral communications, are set
forth in paragraph (a) of Section 20U.112 of the Code.

4^/ If the individual receiving the communication deter-
mines that it would be too burdensome to send written
copies to the participants in the proceeding, however,
the Secretary will notify the participants that the
communication has been made and that a memorandum
setting forth its substance has been placed in the
Commission's public files and is available for

inspection .
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All participants in the proceeding may then request an
opportunity to answer any contentions or allegations contained
in an unauthorized ex parte communication, and the Commission
will grant such requests whenever it determines that the
dictates of fairness require. 5/ Finally, the Commission
also has promulgated rules of general applicability forbidding
actual or apparent improprieties on the part of its members
and staff. See, for example, 17 C.F.R. 200.61 and 200.735-
3(b)(2).

The protections afforded by Commission regulations
are supplemented by certain provisions of existing law.
Section 23(a)(3) of the Securities Exchange Act of 1934
requires the Commission to make available for public
inspection all written statements tiled with it, and all
other written communications relating to any rule-making
proceeding under that Act, to the consideration of any
application for registration or to a self-regulatory
organization's proposed rule change. To a large extent, the
requirements of the Freedom of Information Act, 5 U.S.C. 552,
also provide general public access to written communications
received by the Commission members and staff.

In summary, although the Commission and its staff
have substantial contacts with the public, we believe that
they primarily involve communications that are essential
to the responsible execution of our duties rather than
those that should be regulated as "lobbying." We also
believe that existing statutory safeguards and Commission
regulations generally have been effective in preventing
undue influence of the decision-making process, and will
remain so in the future.

5/ Pursuant to 17 C.F.R. 200.114, the Commission may,
to the extent not prohibited by law, censure, suspend
or revoke the privilege to practice before it of any
person who makes or solicits an unauthorized ej< parte
communication.
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The reporting requirements of S. 1289, although
limited to certain high-level government officials and
federal employees and to certain significant outside con-
tacts, would impose a substantial burden on our staff,
requiring the preparation of memoranda regarding those
contacts. 6/ Many of the most important types of com-
munications from the public to this agency, such as formal

requests for interpretative advice and no-action
letters, already are made public by the Commission. Many
other written communications are made available by the
Freedom of Information Act, 5 U.S.C. §552 et seq . In

view of the duplication of the matters to be disclosed by
the reporting requirements of this bill and information

already available to the public, the Commission ques-
tions whether this burden can be justified. !_/

Assuming that Congress determines generally that
the existing protections should be supplemented oy
additional agency reporting requirements, however, the
Commission considers the selective approach of S. 1269 to

be preferable to the approacnes of other, similar bills.
It seems appropriate that some attempt be made, as does
this bill, to limit the burden imposed without comprom-
ising the basic attempt to monitor private effort to
influence significant governmental policy determinations.
Moreover, in distinguishing between records of contacts
that should publicly be disclosed and those that should
be maintained only within an agency, S. 1289 minimizes
the potential for disruption of efficient agency opera-
tions and important communication channels.

b/ vve estimate that compliance woula cost some $240, uOO
"

annually for compensation of the staff members directly
responsible for preparing the memoranda. There would,
of course, oe additional costs for secretarial support
and other administrative expenses.

!_/ Tnis duplication would further be increased if Congress
were to enact any of the bills presently under
consideration that would impose reporting requirements
on lobbyists. See, S. 774, S. 815, S. 2ub8, h.R. 15,
and H.R. 1734 .



298

The Honorable James 0.

Page Six
Eastland

The following modifications of S. 1289 would seem
appropriate in view of the anticipated impact of the
bill on the operations of the agency and the duplication
of a the protections to be offered by this bill and those
presently existing. First, in order to prevent subjects
of a Commission enforcement proceeding from asserting
that noncompliance with the reporting requirements of
S. 1289 would void the proceeding or the validity of the
substantive rules on which it is based, we suggest
that Congress clearly indicate that the sanctions of
the bills are exclusive. We also suggest that Congress
insure that requiring public access to reports of all
communications "containing information with respect to

any adjudication" not be construed to expand the existing
requirements of the Freedom of Information Act, b U.S.C.
552, regarding disclosure of investigatory records and
communications from other law enforcement authorities. In
many instances, such disclosure would compromise Commission
investigations and inhibit discussions initiated by persons
or entities subject to potential or impending enforcement
proceedings. Both results would impair this agency's law
enforcement operations. We, therefore, suggest that
Congress specifically indicate that disclosure of contacts
with tne agency would not be required if a record is exempt
under the Freedom of Information Act.

The opinions here expressed are those of the Com-
mission, and do not necessarily reflect the view of the
President. Our comments are being submitted simultaneously
to the Office of Management and Budget, and we will inform
you of any advice received from 0MB concerning the

relationship of our views to the program of the Administra-
tion.

Thank you for the opportunity to comment on this
subject .

Attachments

lerick M.^ills
Chairman
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Ma&lfinzton. B.C. 20423

m^CX or THE CHAIRMAN May 20, 1975 1^

Honorable James O. Eastland

Chairman
Committee on the Judiciary
United States Senate

Washington, D. C. 20510

Dear Chairman Eastland:

The following is in response to yovir request for our report on

S. 1289, the "Open Communications Act of 1975.
" We note at the outset

that this bill would apply only to agencies within the Executive branch and

not to independent regulatory agencies such as the Interstate Commerce
Commission.

We believe, at least as far as this agency is concerned, that

the limitation of the coverage of the Act to executive branch agencies is
'

appropriate since the legislation is largely unnecessary in view of our own

regulations and procedures for dealing with ex parte communications. For

your information, I have enclosed a copy of Appendix C to our General Rules

of Practice (49 C. F.R, Following 1100. 25) which contains the rules prohibiting
ex parte communications in agency deliberations. These rules are also

incorporated into the Canons of Conduct applicable to all Commission

employees. (49C.F.R. 1000.735-18).

Moreover, we think it is important to note that even though the

apparent purpose of the bill--to preclude off -the -record influences in govern-
mental decision -making- -is commendable, the procedures required to

accomplish this purpose are unduly cumbersome and time-consuming. S. 1289

would require that each employee of the Executive branch, grade 15 or above,
maintain records of all communications pertaining to any pending agency
proceeding or substantive policy matter before the agency. The bill requires
an extensive report to be made on each such contact and mandates that all such
records will be kept on public file for a period of five years,
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The bill's requirement for detailed recordation of every contact

relating to pending proceedings or policy matters, no matter how perfunctory
or routine, would clog the agency with paperwork and thwart its efforts to

function efficiently. If there is to be a requirement for recording such contacts,

we suggest that the type of communication involved be more narrowly defined

and the extent of the record to be kept be substantially reduced.

We also note that this bill would require that records of communica-
tions from parties to a proceeding in its preadjudicative stages be permanently
maintained in an internal file. While such a requirement may be useful in

proceedings before the Justice Department, it would prove totally impractical
for this Commission to implement as most of our adjudicative proceedings are

initiated by parties other than the Commission. It would therefore be impossible
for us to determine when a proceeding is in its preadjudicative stages.

In sum, we recognize the importance of insuring that agency decisions

be made on the basis of the public record alone, free from the influence of ex

parte communications. We support any measure reasonably necessary to

accomplish that goal, and indeed have promulgated rules which, we believe,

provide the requisite insurance against improper communications. As far as

this agency is concerned, however, we do not believe that the pervasive require-

ments of S. 1289 are either necessary or appropriate.

Thank you for the opportunity to comiirfent on this bill.

Sincerely yours,

GeoT±elA. Staffo

/ Chairman

Enclosure
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/i^pp. B Title 49—Trcnsporfafion

Notice Is hcrcliy given tbat tho below- Octcbsr 15. 1CS2. by Public Lavr b7-8CS. l'.

named applicant has nied ttUIi should bo filed in duplicate (along ivUh ihi

intrastate application) with the Slate com-

(Name of State commission) mission, which will forivard It to the Inter-

an application for a certiacate to conduct state Conimerce Ccmmlsslon, Wachlngioa.

motor common carrier operations In intra- D.C. 20123.

ctate ron'.ruerce; that, In connection with The description In Part I, Item 3 sbo:i:i

fluch operations, applicant also Is seeking include the commodltlea (or passengc.-i)

ftuth.-;rlty to engage In transportation In in- sought to be transported, the rolnts to br

terstatc and foreign commerce within Ilmlt-s served, and the routes over which, or tcrr:-

which do not exceed the scope of the intra- torles within which, such transportation 1<

state cpsratlcns v/hlch may be authorized to to be performed. Care should be tik"?!! to

be conducted; and that the intrastate and insiire that the description, which will b»

interstate operations proposed to be con- published In the Fedehal Register, fully In-

ducted are as set forth below. forms Interested persons of tho tj-pe aci

1. scope of the proposed intrastate operatlorj.

(Nome and business address of applicant) arid the extent to which applicant dPslrcj

. authority to engage in transportation In la-

{Street) (City) (State) terstate and foreign commerce in conn?c-

2 tion with such Intrastate operations.
(Name and atldrsss of applicant's „ „ „

representative. If any) Appendix O-Ex Parte Communications

. 1. Ex parte communications. (a) Ho

'"^Street) (City) (State) person who la a party to, or counsel or agcr.l

S. Describe below in full tha operations of a party, or who Intercedes In. any oii-th»-

proposed to be conducted In Intrastate com- record proceeding, shall submit any ex ptrt*

merce, together with the extent to which communication concerning tho merits of th»

applicant Is seeldng authority In connection proceeding to any member of the Com-

w'lth such Intrastate operations to engag« In mission, hearing officer, member of a Joint

transportation in Inter'atate and foreign com- board, or to any employee of the Cominlsslcn

merce. (If additional spaco Is necessary, US9 participating in the decision in such pro-

reverse sldo.) cccdlng.
,—.-. (b) No member of the Commission, he.u.

(Signature) Ing oClcer, member of a Joint board, or era.

....^ ployee of tho Commission participating in

(Tltl*) tho decision in such proceeding shall lnrlt»

Date 19— or kno^rtngly entertain any prohibited n
"

_ parte communication, or maSe any siKh
"^

communication to any party to, or couuki

(To be completed by State commission) qj agent of a party, or any other person who

Dat« of filing appllcaUon — . ha has reason to Joiow may transmit Bucb

Docket number assigned comm^mlcatlon to a party or party s agent.

Date and time and place application haa 2. The prohlbltlomj of paragraph l appi;

be^n assigned for hearing. If known from the time an on-the-record procee'l.n?

Is noticed for oral hearing or the tasing or

I""1~~II];~I"I"III evidence by modified procedure or from such™_™™-
earlier time as the Ccmmlsslon may fix ";

rule or order In the particular case.

.

*

(Title) .»:••• 3. For the purposes hereof:
•

r_^.'^
I (a) "On-the-record proceeding" means i

(H^e'of's'utc'co^'uslo'n) proceeding required by tho Constitution, ij

Date this notice forwarded to Interstate statute, by Commission rule, or by order In

Commerce Commission, Washington. D.C. ^^ particular case, to be decided Eolel;

2Q^3 __ 19__ upon the record mado In a Commissloa

, hearing.
msTEUcnoN3 \'

j^,j -Person who intercedes In any pro-

"Ihts form Is for uso in giving notice to ceedlng" means any individual outside Ih*

interested p'^rEons regarding the filing of in- Commission (whether In public or prlvaf*

tri^tnte motor carrier applications In con- ufc) . partnership, corporation, or assoclntlon.

ncction with which the applicant also desires other than a party or an agent of a pirtj.

authority lo engage in interstate and foreign who volunteers n communication which h»

commerce pursuant to section 206(a)(6) of m.-iy be expected to know may advance o:

the Interstate Commerco Act, as amended adversely aCect "iie Interest of a partlc-Ali.'

220
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ChapJar X—Intersfafe Commerce Commission §1101.1

-itrty to the procecdlna:. whetUer or not ho

Kts Tlth the kno'rvlcdge or coasent oi any

pirtj or any party's ngent.

(c) "Fr parte communication concerning

th8 merits" Includes both oral and written

cr'aimunlcatlons. but the IoUo'?.-Iag classes

of ex parte communications shall not be

pnahlblted:

(1) Any oral cr Trrlttcn communication

irhlch nil the parties to the proceeding Rgree,

or which the Commission, the hearing officer.

cr joint board formally rules, may be mado

on an ex parts basis.

(2) Any oral or written communication of

fnct« or contentions which have general

ilznlflcance for an Industry subject to regu-

Ist'.cn If the communicator cannot reason-

liJy be expected to know that the facts or

ecctentlons are material to a substantive

Ijsue m a pending on-the-record proceeding

in which he Is interested.

(3) Any communication by means of any

Dc-xs medium which In the ordinary course

of business of the publisher Is Intended to

Inform the general public, members of the

organization Involved, or subscribers to srich

publications with respect to pending on-the-

record proceedings.
(d) "Any employee of the Commission

participating in the decision" Includes per-

ioral assistants to members of the Com-

mission, members of an employee review

beard appointed pursuant to Public Law
87-247 (19511 to whom the proceeding may
b; referred for decision, employees of tha

Commission Bureau (e.g., Operating Rights,

FLiaace, Rates and Practices) whose respoa-
»lbllltle8 correspond to the nature of the

proceedmg, and the staff of the General

Counsel's Offlce.

4. Any member of the CommiBSIon, hear-

ing ofQccr. employee of the Commlsalon, oi

member of a Joint board, participating In

the decision who personally receives a written

or oral communication which he believes is

prohibited at the time received, shall trans-

mit the written communication or a written

I'lnunary of the substance of an oral com-
munication promptly to the Chairman of

the Commission together with a written

•titcment of the circvunstances under which
the communication was made. If not ap-

pirint from the communication itself. If

the Chairman concludes that the communi-
cation is prphibited. or that the dictates of

fslrness require that it be made public, he

•hall Instruct the Secretary to place tha

TTltten communication -or summary of the

or.il corr.munlcc.tIon In the correspond-
ence part of the public docket of the pro-

cecdlrs or take such other cr further action

sa may bo appropriate under all of tho

clxcum stances.

5. The Commission may censure, or sus-

pend or revoke the privilege to practice be-
fore the iigency, of any person who knowingly
and wr.U\)1Iy makes or solicits the making
of a prohibited ex parte communication.

6. To the extent permitted by law, th«
relief or benctt sought by a party to a

proceeding may be denied if the party, or an
agent of the party, knowingly and willfully
makes or sollclU the making of a prohibited
communication.

7. The Conunlsslon may censure, suspend,
or dismiss, or Institute proceedings for the

suspension or dismissal of, any Commission
employee w'ao knowingly and willfully vio-

lates the foregoing prohibitions or require-
ments.

Appendix D

(Kame)

(Address) (Telephone No.)
hereby declare that I am an attorney at law
qualified as a member In good standing ofB

the bar of the highest coiurt of the * .

(Signature)

[32 FJt. 20779. Dec. 23. 1987J , .".; '_,

PART nOI—TEMPORARY OPERAT-
ING AUTHORITIES AND APPROVALS
Sec.
1101.1 Extension of temporary operating au-

thority or approval.
1101.2 Definitions and Interpretations.
1101.3 Additional grant for new need.

1101.4 Termination of temporary authority
or approval.

AtrrnoBiTT: The provisions of this Part 1101

l3.sucd under sec. 17, 24 Stat. 546, as amended
49 J^cat. 646. as amended, sec. 10. 52 Stat. 1238.

as amended, tecs. 304, 311, 64 SUt. 933; 4»

0.S.C. 17, 304, 310a, G04, 911.

Boup.cs: The provisions of this Part 1101

appear at 32 FH. 20090, Dec. 20, 1937, unle»e

otherwise noted.

§ 1101.1 Exten«!on of tcnipornry oper-
ating nulhority or approval.. ,•

,, ;

Tlie Commission "^vill determine upon
written request by any Interested party,

or It may determine upon Its own Initia-

tive, whether under section .5.58 of the

Administrative Procedure Act (5 U.S.C.

553):
'  

(a) Any temporary operating au-

thority granted under 210a(a) or 311

1 Specify State, possession. Commonwealth
or territory.
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OFFICE OF THE SECRETARY OF TRANSPORTATION

WASHINGTON. D.C. 20590

NOV 2 WS
GENCRAL COUNSEL

Honorable James 0. Eastland
'

^y 7Q7ir Chairman, Committee on the Judiciary
'
^ United States Senate

Washington, D. C. 20510

Dear Mr. Chairman:

Your Committee has requested the views of the Department
of Transportation (DOT) on S. 1289, a bill

To amend chapter 5, subchapter II of title 5,
United States Code, to provide for improved
administrative procedures.

The bill would require records to be maintained, in
public reading rooms, of certain classes of communica-
tions to agency officials. Additionally, all officials
compensated under the Executive Schedule would be required
to maintain prospective and retrospective calendars for
public inspection.

Although the DOT believes the basic purpose of public dis-
closure is commendable, it does not favor enactment of
this bill. The DOT now requires memorialization of all
ex parte communications concerning the merits of a pro-
ceeding for placement in the public docket. We believe
this method is sufficient both to discourage attempts
at improper ex parte communications and to inform the
public when such communications, nonetheless, occur.
This relatively simple procedure assures that all matters
pertaining to the conduct of a proceeding are included in
the public docket of that proceeding. In the event the
proceeding involves submitted information not subject to
mandatory disclosure under the Freedom of Information
Act (5 U.S.C. 552) , and a determination is made that
information which is not mandatorily disclosable should
be withheld from release, a notation to that effect is
included in the public docket.
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S. 1289, on the other hand, would require:

(1) To be maintained for full disclosure records of
coininunications , except those initiated by a party (which
would be maintained for internal disclosure only) , received
during pre-adjudicative stages of an administrative or
judicial enforcement proceeding held to determine punish-
ment for or to prevent the violation of Federal law or
agency regulation; and

(2) To be maintained for summary disclosure records
of communications pertaining to a substantive policy matter
before the agency. A "substantive policy matter" is
defined as "any important agency action or policy issue
as prescribed in regulations promulgated by the agency,
except that no such regulation shall apply to agency pro-
ceedings (involving rulemaking, adjudication or licensing)."

The "pre-adjudicative" record requirement appears to apply
only to actions prior to formal initiation of proceedings,
and is addressed only to potential proceedings to determine
punishment for or to prevent violation of laws or regulations.
The requirement does not extend to pre-adjudicative stages
of proceedings to determine whether a violation of a law or
regulation has occurred.

Adjudicative actions normally are not severed into tv70

distinct proceedings (violation determination and punishment
determination) . Once a violation is determined to have
occurred, the penalty assessment, if any, is made. There is
not a separate "pre-adjudicative stage" of the penalty
assessment portion of the proceeding.

The "substantive policy matter" record requirement is not
clear. Each agency, presumably, must promulgate regulations
defining those matters within its purview which involve
"substantive policy", and rule-making, adjudicatory and
licensing proceedings may not be included. The DOT does
not understand the intent or purpose of this provision.
Initially, it may not be possible to define by regulation
substantive policy matters (other than those addressed in
rule making or adjudication) before the agency. "Before the
agency" is an ambiguous term. In the context of the bill,
it seems to mean a subject being considered by the agency in
a context other than rule making or adjudication. Thus,
inquiry must focus not only upon what a substantive policy
matter may be, but also upon when it cones "before the
agency" .
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There exists no provision in the bill requiring disclosure
of ex parte communications in rule making, adjudicatory
or licensing proceedings, or areas in which such disclosure
would appear more important.

With respect to the form of disclosure, the DOT believes
the provisions of the bill to be cumbersome and overly
time-consuming. Moreover, the public file of disclosure
records, which would include only the records and summary
sheets, would not be useful to the public without access to
the file of the proceeding to which the disclosure relates.
The DOT considers the system it utilizes (placement of
ex parte communications in the pertinent public docket) to
be preferable. Those communications which do not address
the merits of an in-process proceeding are not ex parte
communications. Rather, they are treated as routine commun-
ications, and, if in written form, are maintained in the
Department's file system. Records in that system are
available for public inspection and copying under the
Freedom of Information Act.

The requirement for maintaining the prospective and retro-
spective calendars of all officials compensated under the
Executive Schedule would not serve any valid purpose.
Within the DOT, all key officials maintain for Departmental
use (available to the public) weekly schedules listing major
appointments and activities. It does not appear necessary
to open to public scrutiny all personal activities of govern-
ment executives. More importantly, however, this requirement
could prevent necessary activities of key officials, especially
in areas involving foreign affairs or national defense which,
because of their nature, must be kept secret.

The Office of Management and Budget advises that from the
standpoint of the Administration's program there is no
objection to the submission of this report for the considera-
tion of the Committee.

Sincerely,





UNITED STATES

ENERGY RESEARCH AND DEVELOPMENT ADMINISTRATION

WASHINGTON, D.C. 20545

NOV 1 2 1975

Honorable James 0. Eastland
Chairman
Committee on the Judiciary
United States Senate

Dear Mr. Chairman:

Thank you for the opportunity to comment on S. 1289, a bill "[t]o
amend chapter 5, subchapter II oF title 5, United States Code, to

provide for improved administrative procedures."

The intent of S. 1289 is worthwhile. However, the Energy Research
and Development Administration is opposed to the enactment of
S. 1289 for the reasons enumerated below.

S. 1289 would add to Subchapter II, "Administrative Procedure," of
Title 5, United States Code, a new section 56O, "Maintenance of
records of ex parte communications." Officials, grade 15 and higher,
in executive agencies would be required to record and make public
each oral and written communication received from any "person"
(broadly defined in section 560(a)(2)) outside the agency concerning
any of the following matters:

(1) a substantive policy matter before the agency, unless the

communication is received from an informant or a member of

the working press. A substantive policy matter would be

defined by agency regulation, but could not pertain to an

"agency proceeding" (generally, rulemaking, adjudication,
or 1 icensing) ;

(2) a proceeding, during its pre-adjudicative stages, or a

pending agency proceeding, with exceptions as to communi-
cations from informants and members of the working press,
and to communications initiated by a party to an enforcement

proceeding during the pre-adjudicative stage.

The nature of the matter would determine whether records would be

maintained for full or summary public disclosure or, in some

instances, for disclosure wjthin the agency only.

'^^6-l9l^
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Other parts of the bill provide definitions of the terminology and

requirements as to records involved. Those records required to be

publicly disclosed would have to be prepared and included in a

properly indexed public file, in the public reading room of the

agency, within five working days of the receipt of the communication.
Records for internal disclosure would have to be included in the

appropriate file permanently, with a copy to be placed in a centrally
located agency file within five working days from receipt of the

communication.

A related requirement on each Executive level agency official would

place his prospective and retrospective calendars on public inspection
In the agency's public reading room.

Finally, criminal penalties would be imposed on any agency official
who "knowingly and wilfully falsifies, forges, or fails to file any
record required" by the legislation.

The Intent of S. 1289 is worthwhile, but the administrative burdens

which It would create are incalculable. The first problem Is the

absence of a definition of a "substantive policy matter," together
with the provision for definition by each agency's regulations. The
lack of uniformity which would thereby result in the various agencies'

public files of "substantive policy matters" could create much

uncertainty and dissatisfaction on the part of the public. We

believe that any such legislation should precisely define the matters
desired to be covered.

Even with such a change, however, the disruption of agency processes
caused by the filing and indexing requirements could be severe. With
the criminal sanctions which would be Imposed, the tendency of

officials would be to devote their principal energies to maintenance
of the pertinent records, with a noticeable detrimental effect on the

agency's mission.

It should also be noted that 5 U.S.C. 55'»(d) already addresses the

question of ex parte communications In the case of agency adjudications.

We would also like to call attention to the fact that this agency's
regulations, 10 CFR Part 2, deal comprehensively with ex parte com-

munications in connection with all proceedings under the Atomic Energy
Act of ISS'*. Since the dissolution of the former Atomic Energy
Commission pursuant to the Energy Reorganization Act of 197^ (P.L. 93-^38),
the proceedings which might be conducted by ERDA under 10 CFR Part 2
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are (t) public rulemaking and (ii) declaring a patent to be affected
with the public interest, and the granting of a patent license under
section 153 of the Atomic Energy Act.

The Office of Management and Budget has advised that there is no

objection to the presentation of this report from the standpoint
of the Administration's program.

Sincerely,

Original signed \si

R. Teiinsy Johnson

R. Tenney Johnson
General Counsel





DEPARTMENT OF AGRICULTURE
OFFICE or the: secretary

WASHINGTON. D. C 20?50

November 10,1975

Ifonorable James 0. Eastland

QiairiTian, CamLttee on the Judiciary
United States Senate

Washington, D. C. 20510

Dear Mr. CSiairman:

This is in reply to yoiir request of ?{)ril 28, 1975, for a

report on S. 1289, a bill "To amend chapter 5, subchapter II
of title 5, United States Code, to provide for inproved
administrative procedures."

The Department recormends that the bill not be enacted. •

The bill i? characterized as tlie "Open Corrrunicarions Act of
1975." It would require agency officials who are coitsjensated
at grade 15 and above or under the Executive Schedule to

prepare, with certain specified e-xceptions, a record of each
oral or written connumication initiated by persons outside the

agency (1) pertaining to a substantive policy' matter before
the agency, or (2) during the pre-adjudicative stages of a

proceeding or pertaining to a pending agency proceeding. The
record would include the name and position of the officxal
viho received the conmunj-cation, the date the ocsiTifanication

was received, the identification of the person frai\ w/jcm tl.e

ccninunication Vi'as received and the person on vi^ose tehalf he
was acting, a brief sunitery or characterization of the subject
natter, copies of any written material, and, in the case of a
cotinunication made during an agency proceeding, a brief descrip-
tion of the action taken by the official in response to tlie

ooimuanication. The agency would be required to include such
record in a public file located in the reading rocra of tine

agency and inde-x such record within five working days of the

receipt of the corrrunication. The agency \;rould aJ.SG be required

(311)



312

to make and have on file records of comiunications from
outside the agency not falling vdthin the categories speci-
fied above. The bill v^ould provide criminal peiialties for
knoi\7ing and v/illful violations of these requirerrentt .

It is our view that any benefit to tlie p\±>lic from suchi

requirements would be heavily outoveighed by the additional
cost involved and the administrative burden iirposed on an
agency and its officials.

The Office of T'tenageTnent and Budget advises that tiiere is
no objection to the presentation of this report fran\ tlie

standpoint of the Administration's Program.

Sincerely,
J. Phil Campbell
Under Secretary



CENTRAL INTELLIGENCE AGENCY
Washington, D.C. 20505

flOV 1 2 1975 11 November 1975

Honorable James O . Eastland, Chairman
Committee on the Judiciary
United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

This is in response to your request for our views on S. 1289, a bill

further amending the Administrative Procedures Act of 1946 to require
certain employees of executive agencies to maintain, for varying degrees
of public disclosure, records of certain oral or written communications
initiated outside the agency, and to require agency officials compensated
under the Executive Schedule of Title 5 to maintain their "prospective and
retrospective calendars" for public inspection.

It seems apparent that S. 1289 is intended to insure open proceedings
in those administrative agencies which affect private rights or public
interests through adjudicatory, rule making, or related actions. The
Central Intelligence Agency is not such an administrative authority. It

was established by the National Security Act of 1947 to coordinate the

intelligence activities of the United States; to correlate, evaluate and
disseminate foreign intelligence; and to perform other functions and duties
related to intelligence and affecting the national security. Therefore, the

Agency's interest in this legislation is limited to the concern that certain
sections could impinge upon these statutory responsibilities.

Subsection (d) of the new section "5 U.S.C. 560" proposed in

S. 1289 would require officials compensated under the Executive Schedule to

maintain "prospective and retrospective calendars for public inspection
in the public reading room of the agency." The Director and Deputy
Director of Central Intelligence are compensated under this schedule and,
therefore, apparently would be subject to this requirement.

Whatever merits this disclosure requirement would have with respect
to the regulatory functions of administrative agencies, if applied to the

calendars of the Director and Deputy Director of Central Intelligence, it would

impair the nation's foreign intelligence efforts and raise serious statutory
conflicts.

(313)
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Disclosure of the identities of individuals with whom the Director
or Deputy Director are in contact and the frequency and pattern of these
contacts would be of significant intelligence value to rival powers and could

betray, and therefore nullify, intelligence sources and methods, which
the Director is obligated to protect pursuant to Section 102(d)(3) of the

National Security Act of 1947. Moreover, where the names and functions of

Agency personnel are recorded therein, publication of these calendars
would contravene Section 6 of the Central Intelligence Agency Act of 1949
which exempts the Agency "from the provisions of any other law which

requires the publication or disclosure of the organization, functions, names,
or . . . numbers of personnel employed by the Agency." Further, this

publication requirement could discourage private individuals from contacting
the Director or Deputy Director on matters in which they would otherwise
be willing to assist the Government's foreign intelligence program. In

sum, proposed subsection (d), while in no way furthering the public
interests which S. 1289 seeks to promote, would be harmful to the nation's

foreign intelligence interests. For this reason, 1 am opposed to S. 1289,
as drafted.

The other provisions of S . 1289 are more clearly directed at the

regulatory functions of Federal administrative agencies. However, the

language of subsection (b)(1) is ambiguous and elastic enough to warrant
some clarification.

Under subsection (b)(1) each "agency official" is required to maintain
for summary disclosure records of oral or written communications initiated

by persons outside the Agency pertaining to "a substantive policy matter

before the Agency."

The first point to be noted with respect to this subsection is that

in general officials of this Agency would not be subject to its provisions.

"Agency Official" is defined in S. 1289 as "those employees of the Executive
branch who are compensated in grade 15 and above under the General Schedule
under section 5332 of title 5 (emphasis added)." Section 5332 establishes

the basic pay schedule for positions to which Subchapter III, Chapter 53 of

Title 5 applies. Section 5331 provides that "agency" and "employee," for

purposes of Subchapter 111, have the meanings given them by Section 5102.

Section 5102 specifically provides that "agency," for purposes of Chapter 53,

does not include the Central Intelligence Agency . However, "agency
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official" is further defined in S. 1289 to include those compensated under
the Executive Schedule. This would encompass the Director and Deputy
Director of Central Intelligence. Thus, the only officials of the Central

Intelligence Agency who could be deemed subject to the provisions of

subsection (b)(1) are the Director and Deputy Director.

However, subsection (b)(1) only requires the maintenance of records
for summary disclosure of communications initiated by persons outside
the agency "pertaining to a substantive policy matter before the agency."
A "substantive policy matter" is further defined in S. 1289 as "any important
agency action" or any "policy issue as prescribed in regulations promulgated
by the agency.

"

"Agency action" is defined in 5 U.S.C. 551 (13). The term "policy
issue" is not defined in the United States Code. It appears from the context
and usage of the term, however, to apply to policy decisions of Federal

regulatory agencies in their enforcement role. This interpretation is supported
by the proviso in subsection (b)(1) that "no such regulation shall apply to

agency proceedings as defined in section 551 (12) of this chapter." Federal

agency proceedings thus defined include rule making, adjudication and

licensing as set forth in 5 U .S.C . 551 (5), (7), and (9). Apparently, the

proviso is intended to except agency rule making, adjudication and licensing
for summary disclosure although those proceedings deal with policy issues.

Thus, it appears that the requirement of maintenance of records for summary
disclosure is directed at the enforcement functions of Federal regulatory agencies
and would not apply to the Central Intelligence Agency. In any case, we believe
that the language of subsection (b)(1), especially the term "policy issue," is

ambiguous enough to require clarification.

Sincerely,

W. E. Colby
Director





DEPARTMENT OF STATE

Wlshlneton, D.C. 205JO

HOV 7
* ^^

HoBorable Janes 0. Eaatland
caiaizaum, Connitt** on the
Judiciary

United States Senate

Dear Mr. Chairman t

Tour letter of April 28 requested the report of the
Departaient of State on S. 1289, a bill "To amend chapter 5,
subchapter II of title 5, United States Code, to provide
for is^roved administrative procedures.

The bill %rould require that, with respect to proceedings
before Government agencies, senior ^i^loyees would be
required to prepare various types of records of coism\mica-
tions froa persons, %^iether in or out of Government, concern-
ing such proceedings. One kind of record, described &s
record of occaunications maintedLned for sammary disclosure,
is for ooaaunications (other than from the press 2md
informants) pertaining to a substantive policy matter before
the agency. Another kind described im record of conaunica-
tions maintained for full disclosure is for ctamaunications
(with certJLln exceptions) during the pre-adj udicative stages
of an enforcement proceeding held to determine punishment
for or prevent violation of Federal law or agency regulation,
or pertaining to a pending proceeding.

Depjurtaent regulations presently require memoranda of conver-
sation to be prepared of significant oral cwmaunications , emd
written cccomunicatlons of significance to the operations,
activities zmd orgemization of the Department are required to
be preserved. These records are subject to the Freedom of
Information Act (5 O.S.C. 552). An objectionable feature of
this bill is that it provides no discretion to refrain fr<wi

recording and preserving ccKonunications which are not
significant, thus burdening officers emd records systems
with unnecessary record making and keeping.

Another objecticmable feature of the bill is the excessive
detail it provides on the content and maintenance of the
required records. This will require senior officers to spend
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eonslderabla time categorizing coiaaunicationa emd a different
records system for records of conrnvinications for full dis-
closure. Considerable administrative burden and records
services costs would result.

This excessive detail «md the penalties provided for falsifi-
cation, forgery or failure to file emy required record may
have the effect of discouraging officers from oral connnunica-
tion and making records of oral communications v4iich would
be recorded under existing regulations.

The Department, for the resiscma indicated, objects to
enactment of S. 1289.

The Office of Management 2md Budget advises that from the
standpoint of the administration's program there is no objec-
tion to this report.

Sincerely,

Robert J. MoCloskey
Assistant Secretary
for Congressional Relations
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U.S. Small Business Administration

''^".^rTli^ Washington, D.C. 20416
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OFFICE OF THE ADMINISTRATOR

HOVl»*"

CeV"'
nA»'

r«A NOV 1? 197

Honorable James D. Eastland

Chairman, Comraittee on the

Judiciary
United States Senate

Washington, D. C. 20510

Dear Mr. Chairman:

This is in response to your letter of April 28, 1975, requesting the

views of the Small Business Administration with respect to S. 1289,
a bill "To ainend chapter 5, subchapter II of title 5, United States

Code, to provide for improved administrative procedures."

S. 1289, entitled the "Open Communications Act of 1975,
" would

require that the heads of all Government agencies and all officials

in positions of GS-15 and above keep calendars of their meetings
with those outside the Agency and copies of correspondence which
contain "substantive policy matters" that may affect "important

agency actions" or "policy issues." In addition, copies of these

required submissions are to be furnished within five working days
to a public reading room. Any agency official who knowingly and

willfully falsifies, forges or fails to file smy record required under
the bill would be subject to a fine of not more than $1, 000 or im-

prisoned for not more than one year or both.

All coinmunications concerning formal agency rulemaking proceed-
ings would be logged and fully disclosed to the public. Communi-
cations regarding matters other than agency rulemaking proceedings,

policy matters or internal agency proceedings not governed by the

APA, would be disclosed to the public in summary form if they are

among those deemed "important" by the agency. Also, communi-
cations relating to discretional agency activities during the pre-

adjudicative stages of enforcement proceedings would have to be

logged. However, in this latter case, to protect the privacy of
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parties who are the subject of such actions, the communications

they initiate would be recorded and maintained only within the

agency. Such an exception would not apply to nonparties attempt-

ing to influence agency officials and therefore such disclosures
would be fully logged and publicly disclosed.

S. 1289 is aimed at countering the behind-the-scenes influence of

industries being regulated by the Federal Government. The bill

would attempt to throw open to the public all communications run-

ning between the public and Federal agency executives GS-15 and
above .

While we do not question the intent of the bill, which is to make the

public's business (operations of the executive branch) easily avail-

able to the public and the "working press,
" we believe its provi-

sions could create an administrative nightmare. Beyond this, there

are some difficulties with particular sections.

For example, under 560(b)(2) the difficult job of delineating "sub-
stantive policy matter" has been left to the agencies to define in

terms of "important agency actions" or "policy issues.
" When faced

with a possible criminal penalty, what real choice would an official

have but to record, log and fully report every contact or communi-
cation that he has with the public?

In 560(b)(2), which requires maintenance of a record for full dis-

closure, it is not clear whether it applies only to adjudicative pro-

ceedings of an enforcement type. If it applies to proceedings

generally, it could apply to the thousands upon thousands of loan

applications SBA receives each year and make public what we have

long regarded as confidential information, namely, the existence

of a pending loan application. SBA considers approved loans within

the public domain, but not those pending or declined, because dis-

closure of the latter could unnecessarily adversely affect the credit

of businesses.

A public reading room is apparently required by 560(b)(2). SBA had

one at one time and found the expense of maintenance unjustified.

There is the further complication of our extensive decentralization.

Where will records processed in the field be available? The section

speaks of the public reading room of the agency, an indication of a
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centrally located place. And. if mailing from field offices all over

the country is contemplated, is it realistic to require public filing

within five working days of receipt?

In summary, therefore, the Small Business Administration opposes
S. 1289 for the following reasons:

(1) The maintenance of records of ex parte communications

will impose a substantial administrative burden upon
the Agency;

(2) The creation by the "agency official" of the "record of

communications" will be unduly burdensome in that it

will entail substantial documentation by the official which

will assume an exorbitant amount of time;

(3) The cost of the maintenance and creation of the "record

of communications" will be onerous and will by far exceed

any benefit to be gained by the public;

(4) The fine and imprisonment provision is oppressive and

opprobrious; and

(5) The free exchange of ideas with members of the public

and other parties outside the Agency, e.g., interagency

communication, will be inhibited.

The Office of Management and Budget has advised that there is no

objection to the submission of this report from the standpoint of the

Administration's program.

Sincerely,

(Signed) Louis F. Laust

Louis F. Laun

Acting Administrator
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November 7, 197 5

Honorable James O. Er. sllr.iid

Chairman, Coniniitlns on tba Judiciary
United States Senate

Washington, D. C, 20510

Dear Mr. Chairman:

This is in response to your lett.ir of April 28, 1975, requesting

the comments of the National Science Foundalion on S. 1289, a bill

"To amend chapter 5, subchapter II of title 5, United States Cude,

to provide for improved administrative procedures."

While the Foundation fully supports what we understand to be the

objectives of this bill -- openness in the Governmental, decision-

making process and the discorraf^ement cf improper influences on

such processes -- v/e believe that the Freedoixi of Information Act,

which was recently aiTieiided, asiiures the public access to most

information necessary to propei-ly jud^e the performance of the

Government agencies. In addition, other legislation of fairly re-

cent origin such 3.b the Federal Advisory Cornmittee Act and the

Privacy Act have also opened new sources of inforination con-

cerning the Gcvernmenlal, decision-iTiakinc processes. In addition,

of course, a variety of traditional nieans of public scrutiny exists,

including Congressional oversight ana the press.

Until the above alternative -3 arc found wanting, in our opinion it

would be premati re to establish procedures that \/ould rqquire

the preparation and maintenance for five years of massive record

systems, acc:-ss to most of wVii ch inay never b-j requested. JJorc-

over, much inore than the mere recording and collecting of com-

munications will be involved. Agencies will be under a burden to

review and edit each communication so as to delete information that

they feel sliould r^ chtlv be inaintr.ined on ?. confidential basis pursuant
to recognized exemptions under 5 USC 552(b). It has ijeen our ex-

perience that such review even on iAdivid-.;;d reon-sts under the Free-

dom of Information Act can ertail conaiderrible staff ./Ln-.e of persons
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at fairly senior lovols. If every couimiini cation received by the

Foundation had to ba reviewed in this jnanner, the costs and time
involved could v/ell become inorfh'nu.te.

Finally, while it is our understanding that the intent of this bill is to

make open to the pulj.Hc the contacts between Government officials

and private loijb'', ibls, the bill actually goes much further. It appears,
for instance, ihat internal staff n".crnoi'anda would be required to be

included within llie "record of coinniuni cations. "

For these reasons we do not favor the enactinent of the approach
proposed in S. 1289. We believe current safeguards, including many
of recent origin, have not yet had a chance to prove their effective-

ness in ensuring an open Governmental, decision-making process.

The Office of Management and Budget has advised us that there is no

objection to the subinission of this x-eport from the viewpoint of the

Administration's prograni.

Sincerely yours.

H. Guyford Steve r

Director



UNITED STATES COMMISSION ON CIVIL RIGHTS
WASHINGTON, D. C. 20425

JUN 1 7 T976

Calsntfared
STAFF DIRECTOR

Honorable James O. Eastland, Chairman
Committee on the Judiciary
2226 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

This is in reply to your request of April 28, 1975 for the
views of this Commission with respect to S. 1289, a bill
to improve administrative procedures and practices by requir-
ing senior Federal Officials to maintain a log of external
communications. We have made a technical review of the Open
Communications Act since we do not view it as having particular
implications for civil and women's rights.

It is our over-all impression that the bill is not well drafted,
although it addresses a problem which needs resolution. The
Administrative Procedure Act governs the communications of

agency officials with private interests or who deal regularly
with persons in the private sector. The Open Communications
Act of 1975 follows the lead of the Department of Transportation
and the Department of Justice in tightening the limited
restrictions in the Administrative Procedure Act.

With respect to the actual drafting problems we see, I will
enumerate the following:

I question whether it is proper in addition to the identifi-
cation of the person initiating the communication with the

government official, to also note " on whose behalf such person
is acting in making the communication "

. This seems perilously
close to infringing on the rights of the third party because
it could be easily abused. For example, in a telephone
communication it is hard to verify the authenticity and authority
of who is speaking for whom. Misrepresentation by an individual
could place an unfair burden on the third party by having the
call a part of a public record. This is somewhat like the

hearsay rule in criminal law. This is not to say the caller
could not identify who he or she was or where he/she works,
but on whose behalf he/she speaks appears disturbingly
unstructured.
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Page Two

S.1289 calls for agencies to disclose in summary form

"important" policy matters within the agency. We believe

use of the word "important" would establish a poor and

subjective standard, and could be a loophole for inade-

quate disclosure. Certainly different individuals will

have different ideas of what constitutes "important".

This bill requires each agency to monitor its own files. *

S.1289 leaves open the question of exactly who will
|

monitor this system. It presents a conceivable conflict I

to expect high ranking individuals within an agency to put
communications on record which they believe may be detrimen-

tal to their agency or to themselves.

If you have any questions, please have a member of your
staff call Bud Blakey (254-6626).

Sincerely,

.<^:^ /l^j\:^^
JOHN A. BUGGS
Staff Director

\



UNITED STATES OF AMERICA

GENER/VL SERVICES ADMINISTRATION

#^
.Qrl% Washington, dc 20405

CalarMitred

Honorable James 0. Eastland
Chairman
Conmittee on the Judiciary
United States Senate

Washington, DC 20510

Dear Mr. Chairman:

Your letter of April 23, 1975, requested the views of the General

Services Administration on S. 1289, a bill "To amend chapter 5,

subchapter II of title 5, United States Code, to provide for

improved administrative procedures."

The bill as it is currently written is vague and confusing. It

appears that the intent of this legislation is to permit the public
to be av/are of all views expressed to agency officials concerning

policy matters. However, the actual result may be to severely limit,
or stop altogether, communications on policy matters as the burden

on agency officials will be such that they will prefer not to

continue such communications or will conduct them informally.
Effective implementation of the bill's requirements would be virtually

impossible. There is, for instance, no acceptable way to monitor
contacts officials make after work or outside of Government offices.

Many violations would not become apparent until an inquiry or legal
action made them obvious.

GSA believes that extending coverage of the bill to all employees of

the executive branch at Grade 15 and above (Section 560 (a)(1)) is

unrealistic since not all Grade 15's are concerned with "substantive

policy matters." There are probably many technical positions at

that level which have no policy responsibilities at all. The bill

should limit coverage to officials in Grade 15 and above who have

policy decision-making responsibilities, or should permit heads
of agencies to exempt certain Grade 15 's from the provisions of the

bill.

The term "record" is incorporated in each of three definitions in the

bill: "recx)rd of communications maintained for internal disclosure"

(5 U.S.C. 560(a)(5)), "record of conmunications maintained for summary
disclosure" (5 U.S.C. 560(a)(6)), and "record of communications maintained
for full disclosure." Two definitions of the term "record" currently

Keep Freedom in Tour Future With U.S. Savings Bonds
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